OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN )
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Austin, Texas

Deayr aum;

the Court of Oivil Appo& h
preme Judicial I
styled Smut Truc

ycéholdsion of said litiga-
A heYd & further hearing in
in afdance vith vhatl ve oon-
qu.u-ad by the decisions in the

pfipletion of the latter hear the
fvolved in said litigation vas od

later, the applicant, in cooperation vith
the Alamo FPreight 8, represented to the Oom-
nission that & settlement and compromise arrange~
ment had been worked out detween them, on the ¢ne
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hand, and their opponents in the aforesaid 1iti.
gation, on the other hand, \rhoro’:z & motion fopr
rehearing vould be 'fiiled addressed to the order
denying the appliocation in toto in vhich said
motion and in conneoction therewith there vould
be & disclaimer 4s to all parts of the appliocs-
tion to yhich there was aay oppodition or yro-
test; and that, if the Commission vas villing,
the motion for rehearing, as to the wmcontested
part, oould de ted and, as to that part, a
certificate could de issued; and that then the
Alamo Freight lLines vould take over the Elite,
operated by MoOrary, and pay off certain €.0.D.
olaims vhich vere being asaerted against McCrary
and vhich remalined unpaid and adout wvhioh severe
complaints vere being lodged with this Coomis-
sion,«-it being represented to this Commission
that, in connestion with this motion for pehear-
ing and disolaimer and the posaible issuance of
& certificate ss to wvhat vas represented to de
the uncontested portion of the proposed route,
there vas no protest or objeation from anyone and
that the matter had been agreed upon &8 & SONPro-
mise and settlement,

"fhis motion and disclaimer vas filed, or,
for the purposes of this opinion, you may assume
that 1t wvas filed, vithin the tventy days next
following the entry of the oxrder of denial follow-

ing the hearing subsequent to the conclusion of
the aforesaid litigation,

"This motion and disclaimer vas set dowvn for
hearing before one of the Commissicner's exan-
iners, vhereupon {t developed that Sunset Truck
Lines had not, in fact, agreed to any sush proce-
dure or, &t least, olaimed that they never did
agree to any such procedure; and they antered
thelr appearance as protestants and have vigor-
ously proteated the procedure, doth on the faots
and ths lav, claiming, smong other things, that
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this Conmission has no pover or authority to
hold & series of rehearings; and that, vhen
the motion and digolaimer was filed, there wae,
in fa3t and in law, & nev application vhich vas
not in the form or in the substance required
by the.atatute; and that this Qommission had
no pover to hear the mattery or to decide and
dispos® of the matter.

"The examiner heard the motion and disclain-
or and recommendsd to the Oommission that the
motion be granted and that a certificate be is-
sued as to the so-called wnomtested portion of

the route,--all over the prdétest of Sunset Trusk
Lines, Inec.

uestion

"Did the Commission have the pover and
suthority to hear and dispose of the so-called
motion and disclaimer and the pover and asuthor-
ity to deocide and dispose of the same and to
issue: the certiricate as to the so-called mmcon-
tested portion; or wvas the order of denial fol-
loving the hearing which was held subsequent to
the conolusion of the litigation final and con-
clusive in such fashion that no further procedure
could be held in this cause?

uestion

"Would a certificate issued pursuant to the
hearing vhioh vas held by this Commission subse-
quent to the conslusion of the aforesald litigs-
tion over the protest of Sumset Truck Lines

S,
et a1, be & valid sertificgte or s ¥oid certificite
or & voidable certificate?

The early history of the application in qusation
is set out in the case of Sunset Truck lines, Inc., v. Rail-
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road Commission et al, 134 3, W. (24) 373. As ve wnder-
stand the facts, the Railroad Commission, as a result of
the above decision, held a further hearing on said appli-
cation. On the basis:of said hearing, the Ratlroad Com-
mission entered an order on February 20, 1940, denying
the application for & common carrier certificate. Ve
further understand thet the appliocant filed a motion for
& rehearing and also filed a disclaimer as to some of
.the routes as set out in the application. Your letter
states that ve may assume that the motion for rehearing
and the disolaimer was filed vith the Railroad Qommission
vithin tveaty (20) days folloving the matry of the order
denying the appliocation. S8ubsequently, it appears that
the Railroad Commission 4id grant & motion for a relsaring.

We are of the opinion that the Railroad Comuisa-
sion 41id have the powar and authority, under the faots
set out herein, to hear and disposs of the motion for a
rehearing., This is based upon a rule of the Commission
giving interested parties twventy (20) days after the en-
try of an ordey to file a motion for a rehearing. In the
case of Sproles Motor Freight Line, Inc., et al v, Smith
ot al, 130 8. ¥W. (24) 1087 (vrit refused), the Court said:

%« + « » Bven vithout the rscital
above quoted in the order here: involved, the
Commissi~n under its own rules giving interest-
ed parties 20 days after the entry of such an
order vithin vhich to file & motion for rehsur-
ing, could have retained jurisdicticm over the
subject matter of its order to the oxtent of
hearing such motioa. This rule of the Comuis-
sion is set out in Smith v. Wald Transfer &
Storage 0., Tex. Oiv. App., 97 8. ¥. (24) 991,
993, and need not be repeated here, Such a
rule is manifestly not unreasonsble, 13 fair
to all parties concerned, and affords the Com-
mission an opportunity upon & proper shoving
to correct any errors or mistakes it may have
made in its original order . . . "
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It follovs that 1f the Commission had the suthority
to consilder & motion for a rehearing, the order entered on
Ped 20, 1930, vas got final so &3 to preclude further
action the Comuission.

¥e 4o not bellieve that the question of & purport-
ed compromise has any bearing on the questions herein in-
volved. If,’under the lav and facts, the applicant vas en-
titled to have his certificate granted, no purported agree-
ment or ¢ omise would invalidate sald certifioate.
Neither vould an agreement or compromise between the appli-
osnt and other interested parties ¥alidate a certificate
which vas otherwvise void.

We are unable to determins vhether or not the
Oommission had ths suthority or power to issue a certifi.
oate based upon the application in question. Further, ve
cannot determine vhether such certificate wvould be voidable,
void or valid. The ansvera to these questions depend upon
many faot issues vhich ve can neither antisipate nor doter-
nine.

Yours very truly
ATTORNEY GENERAL OF TEXAS

Lo Syt

lee Shoptaw
Assistant
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