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Dear Sir: Opinion ¥Na. 0-32
Ret EffeotIve fouse

* pt to amend the stat-
utes relating to the Lower lessel »f Authority vas enscted
by the 37th Legislature ¢ folYowing circumatances!
Juns 16, 1941, passed . ayes; O nays; June 18,
passed by the 3ensate ¥ iy Yy 2, vetoed by the
Governor; July 3, rasssd qy tk b OVOr veto -9l ayes; 19
nays; ¢ .r 3, pagted : ate ovel' veto -27 ayes; 2 nays.

This BiIl as\origins :
the Governopr's veto qontains rthe following emergency clause:
"The }mportanse of $Ais legislation to the
sgeticn uf the H#tate affected thereby creates an
fmaygency apfl wn imperative public necessity that
he Constithtional Rule regquiring bills to be read

on three seveyal Jiays shall be, and the same is
heraby, \suspsnded, and this ict shall teke effect
and Pe in fOres’ from and after the passage thereof,
and it \la 80 énacted, cmphasis ours.

We quote %hﬂ two provisions of the Constitution of
Texas vhich are applicable to this questiont

Article 3, Section 39. "No lev passed by

the Legislature, except the general appropris-
tion act, shall take effect or go into foree
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until ninety days after the sdjournment of the
session at which it was enacted, unless in case
of an emergency, which emergency must be express-
ed in a presmble or in the body of the set, the
Legislature shall, by & vote of two~thirds of

all the members elected to each House. otherwise
direct; said vote to be taken Ly yeas and nays,
and entered upon the journals."

“ang
BTTA

Article 4, Section 14. "Every bill which
shall have passed both houses of the Legislature
siiall be presented to the Governor for his ap-
proval. If he approve he shall sign it; but if

. he disapprove i1t, he shall return it, with his
objections, tc the House in wvhich it originated,
vhich House shall enter the objections at large
upon its journsl, and proceed to reconsider 1it,
If after such reconsiderstion, two-thirds of the
members present agree to pass the bill, it shall
be asent, vith the objections, to tha other House,
by vhich likeviae it shall be reconsidered; and,
1f approved by two-thirds of the members of that
House, it shall become a law; but in such casas
the votes of both Houses shall be dstermined
by yeas and neys, and the names of the members
voting for and against the bill shall be entered
on the journal of eech Mouse respectively. # # #"

It is to be noted that in order to make effective the
emergency clause providing that the Act shall take effect imme-
diately it must be supported by a “vote of two-thirds of all the
membera elected to each House"; 1.,e., 100 members of the House
and 21 members of the Sennte; whereas, in order to override the
Governor's veto it is only necessary that the Bill receive the
votes of "two-thirds of the members present of the House in
which the b1ll originated." It is to be noted that the Bill
under ccnsideration vhen passed over the Governor's veto recelv-
ed sufficient votes in the House to override the OGovernor's veto,
but not sufficlent votes to make the emergency clause effective.
The question thersfore resolves itself as to whether we may look
to the vote upon the original passage of this Bill on June 16,
to determine vhether the emergency clause is erfective or wheth-
er its effect depends upon the votes on July 3, on the day 1t
was passed over the Governor's veto,.

A Bill containing an emergency clsuse providing that
1t shall teke effect immedistely upon passage does beczome imme-
diately effective if passed by a tvo-thirds majority of each
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House of the Legislature. Worbes v. 8tate, (Tex. Ot. Or. App.,
1934), 71 8, W, (24) 872. The courts may not look behind the
facts or ressons stated by the Legislature in its emergency
clauae providing for immediate effect of & bill. Little v.
State, 129 8. W. (2a) 307.

Unless both Houses of the legislature passed the
Bill with the requisits twvo-thirds majority it does not bscome
effective until ninety days after the adjournment of the Leg-
islature. M. K. & ?. Railwvay Co. of Texas v. NeGlamory, 92
Tex. 150.

In Wilson v. Young County Hardware & Furniture Com-
pany by the Ft. Worth Court of Civil Appeals, 262 8. W. 873, 1t
was held that the vote upon the fimal passage of the Bill and
not upon adoption of amendments ocontrols the question. Buck, J.,
speaking for the Fort Worth Court of Givil Appeals in that ocase,
said:

"OUnder notes in Ann. Cas. vol, 16, p. 977,
the majority rule is 281d to be that the final
passage of s bill within the meaning of a con-
stitutional provision requiring a vote on final
passage to be by ayes and nays is the vote taken
upon the last reading of the bill upon the ques-
tion vhether it shall become a law, and does not
include & vote subsequently taken by one branch
of the Legislature upon concurring in the amend-
ments made by the other branch. #* # &, Ve are
of the opinion that the majority rule should be
followsd, and that wve must hold that the vote
on the bill as finally passed by the Senate was
the vote on final passage and the lav vas in
offect I1mmedlately upon the concurrence gy the
House with the Ssnate amendment. # & &,

In Ex parte May, %0 8, W, (24) 811, the Court of Crim-
inal Appeals in Texss refused to follow the Wilson case, supre,
and declareds

“# # #  The words 'finsl passsge', as used
in cur constitution, mean final passage. They
do not mean some passage before the final one,
but the last one. Thsey do not mean the passage
of a part of a bill, or vhat (s firast introduced,
and vhich may, by reason of amendment, become
the least importent. * * #,
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“# &« # It seems enough to say that a resson-
able and logicsal interpretation of the controll-
ing provision of the Constitution of thia state
confers upon the lLegislature both the powver, by
& record vote with majority of two-thirds of the
members of each house, to change the time within ' -+ - -
an act of the Legislature may ordinerily become
effective, and requires that they exercise such
authority and pover at the time when they become
awvare of the terms of the law as finally agreed
upon. Previous action upon & bill in its initisl
stages, before material and radical changes have
been mads, would not control."

In Caples v. Cole, 102 8. W. (2d) 173, the Supreme
Court of Texas overruled the Wilson case, supra, and held in sc-
cordance vith the May case, by the Court of Criminal Appeals, to
the effect that the last and final vote of both Houees on a Bill
in its finel form determines wvhether the emergency clsuse provid-
ing that it go into effect immediately be operative. We guote
from the opinion of Mr. Justice 8Sharp, in the Caples v. Cole caset

"Furthermore, we agree with the holding of
the Court of Criminal Appeals in the May Case,
and hold that this bill became effective inme-
diately after 1ts passage. It ie clear that
the object of the provision of the Constitution
ebove qQquoted 1s that if a bill 1is to take effect

4 immedictely on its passage, 1t must contaln an
emergency cleuse and such bill must be passed
by a vote of two-thirds of all the members e-
lected to esach house, snd such vote to be taken
by yese and nays znd entered upon the journals.
Ve think the rule prescribed by the Conatitution
also apprlies to amendments and reports of con-
ference committees, JIf this were not true, 1t

is qu%te obvious hov the rile could be abused.
®* & %

It 1s Iinteresting to note that in splte of the conflict
between the Wilson casse, above c¢lited, and the subsegquent two cases
on the question of whether the votes before or after the adoption
of amendments control, all thres cases are suthority for the pro-
position that the last and finsl passage of the Bill determines
the vote as to wvhether the emergency clause becomes effective,

It 1a therefore our opinion, that in view of the fact that House
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B1ll No. 1084 received the requisite tvo-thirds majority of ell
the menbers elected to both Houmes upon its final passage prior
to submission to the Governor, the emergency clause to the Bill
wvas therehy enacted by the requisite two-thirds majority of both
Houses. The subseguent vote on the Bill was not for the purpose
of enacting the emergency clause but solely for the purpose of
overriding the Governor's veto. As provided by Artiole 4, Sec-
tion 1% of the Texas Constitution, the affirmative vote of two-
thirds of the members present was sufficient for Bhis purpose.
Article 3, Section 39, and Artiocle ¥, Bection 14, are two sepa-
rete and distinct oconstitutional provisions, each created for a
differsnt purpose, and ve believe that the two should not be con-
strued to be interdependent. This is the rule declared by Lewvis'
Sutherland on Statutory Construction, Vol. 1, p. 111, where it
is stated!

"It is held that an sct with an smergency
clause passed over the Governor's veto takes
effect immediately.”

The case cited for this statement is Commsissioners
Sinking Fund v. George, by the Kentucky Court of Appesls, A7 S.
W. 779, vherein the court, faced with the identical question
here presented, and construing constitutional provisions of Ken-
tucky snalogous to those of the Texas Constitution here under
consideration, dsclared:

" # # It i3 contended that although there
is sn emergcncy clause in the bill, and it vas
passed by the tvo houses as the constitution
requires, it cannot become a lav for 90 days,
unless the governor approves it. If the con-
stitutional convention had intended that the
will of the governor was to control on the mat-
ter of dsclaring an emergency, it would simply
have sald that the governor may declere an emer-
gency, and put the act in force at once. We do
not think the language end the apirit of the con-
stitution make the approval of the governor &
condition precedent to the taking effect of an
act. The leglislature can pass & bill, and 1t
can, by the plain provisions of the constitution,
become> & lav without the governor's approval.
There may be a great necessity that the act should
tmmediately become & lawv. And, as the legislature
can pass & bill against the objections of the gov-
arnor, it seems to us that it was never intended

% ke
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that the governor should have the power, by vith-
holding his approval, to prevent the act from
taking erffect for 90 days after the adjournment
of the generasl assembly which passed the act.

The governor cen delay the time, vhen the bill
shall become & law, 10 days, by holding the bill
without signing or returning 1t. It seems to us
that, vhen an sct becomes a2 law without his ap-
proval, it would be a strange construction of the
constitution to allov the time to be postponed
when it would take effect because the governor
did not eapprove it. The governor vetced the bill.
It contained the emergency clause., The general
assembly had the same pover to pass the bill with
an emergency clause as it had to pass 1t vithout
such clause. And the clause was effective to put
in operation the act. We think the lnn?uage used,
to wit, 'vhen approved by the governor,' refers
to the time vhen the act would take effect if ap-
proved by him. However, vhen he disapproves 1it,
then 1t does not take effect, unless passed, as
the constitution requires, over his objection.
fhis being done, it became a lav immediately,

if the legislature had declsred an smergency.

By considering sectlions 55 and 88 together, wve
think the conclusion ve have reached is correct.”

It is therefore our opinion that House Bill No. 1084
of the #T7th Legislature became effective on July 3, 1941, the
date of its passsge over the Governor's veto,

Yours very truly

ED JUL 25, 1 ATTORNEY GENERAL OF TEXAS

TRST ASTICTANT By %m f d’-f-/Q\
ATTORNEY GENERAL Walter R. Koch
Assistant
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