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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

p €. MANN
ATtoRNEY GENERAL

Honorable Thomas A. Yheat
County Attoraey

Liberty County

Liderty, Texaa

Dear Bir:

Your regue has been regelved and
carefully considered by % : The question is

stated 4in your op 1or wpon ths matter addressed $0 a men-~
ber of the Co signe sur ocounty. Ve quote

plfide this nlrnlng
gdestion —~ doces ths Couaty
ofLiverty County, or the
through the Commission-
. Dave ths authority to construet a
along{the\East side of the Trinity Rivor

] mOl. of prﬁttotias sd Joining
Agrs/ ad jhcent to the river on the East
af sxid _flver, or in the alternative does
the GCounty Kave the authority or pover to par-
ticlpate 1A the oconstruction of o levy or de-
fray vart of the expense of duilding same,

*In answer to your question at first I told
you in an eff-hand opinion that I 414 not Yhink
that the Comnissloners' Court nad the aunthority
to construst sald levy hesause it 4id net in any
way pertain to County Pusiness. However, sinee
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that time, 1 have had the opportunity to brief
this guestion and my opinion is still the same -
that 1s t(tne County would not have the powver or
suthority to construct or partly construot or
vrovide funds for the construction of a levy as
desgcribed in your question, unless there la
created a Levy Improvement Districet under and
by virtus of Frovielons of Chapter 6, of Title
128, of the Revised Civil 8tatutes of Texas,
providing for the eetablishment and oreation

of Levy lmprovement Distriots. In other words,
the Legielature haz invaded thies field and pro-
vided under what oconditions such public funde
may be used for the purpose of creating levies
along navigable streams and in addition thereto
in Chapter 1, of Title 128, we find Article 802a,
whiaoh provides:

“iUpon and after the taking effeot of this
Act (spesking about the Levy Improvement Dig-
triot Aot) it shall be unlswful for any person,
eorporation or Levy Improvement Uistriect, with-
out firet obtaining approval of the plane for
the same by the Ztate Reolamation Englineer, to
oconetruct, attemrt to construot, cause to be
constructed, maintain or cause to be main mined,
aly levy or other such improvement on, along or
near, any stream of this State which is subjeot
to flnode, fresheta, or over-ilows so far as %0
oontrol, regulate or otharwiese ohange the floed
water of such stream; and any person, QOrpora-
tion or Dietrict violating thia sestion of this
Act snell be deened guilty of a miademeanor and
upenn convigtion shall be punished by a flne of
not exceeding £100.00. . .!

*Then the Aot goes on and nrovides that seuch
11legal constructiocne ocan be ernjoined by the At-
torney General.

*1 think that any individuals who may de-
gire to have the lavy constructed could only
construct it out of thelr private funde, after
they have first obtained the approval of the
Plans for same by the State Reclamation Engineer,
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And after this 1s done, I am still of the opin-
ion that the County c¢ould not have any suthority
to appropriate money for the construction of
same. The only way they could particivate in
the game is by creation of a Levy Improvement
Pistrict. It is the law of our land that Coun-
ties and Commiseioners' Court only have such
powers as are specially conferred uvon them,

and unlees there 1s a provision in our Oonati-
tution or Btatutes providing for them to have

a certaln power they do not have it.

"I have aleo studied Chapter 6, Title 22
of our Statutes and I do not tnink 1t throwse
any light upon the subjeect.

Likewlse, Artlele 6820 of our Statutes
providlng that County Commissionera Court may
build loviees or seawalisz but it only applies
to County Commissioner Court of Gounties snd
sunioipaiity authorities of our Citieg border-
ing on the coast of the Gulf of Mexico., Of ocourse,
tule would not apply to Liberty Ceunty.*

Artiole S028, Vernon's Annotated Taxas Civil 8tat-
utes, reads as follows:

‘From sand after the taking effeot of this
Aot it shall be unlewful for any person, IOrpor-
ation or leves improvement distrioet, without
first obtaining the spprovel of rvlans for the
same by the Etats Keolamation Engineer, to ocon-
struot, attempt to construct, cause to be ocon-
structed maintain or cause to be maintalned,
any levee or other such improvement on, along
or near any stress of this State which 18 sub-
Jeot to floods, freshets or overflowe, so as to
control, regulate or otherwise chsnge, the flood
watere of such stream; and any person, corpora-
tion or distriet violating this seotion of thise
Aot shall be deemed gullty of s misdemeanor, and
upon convigtion shall be punished by a fine of
not exceeding one hundred dollars. And in the
event any such structure ie about to be construct-
ed, 1g constructed, or mainteined by any person
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or sorporation without approval of the plans by
the State Reolamation Engineer, it shall be the
duty of the Attorney General, on the request of
the 8tate Reclamation Engiuoor $0 file suit in
one of the distriot courts of Travis County, in
whieh the venue of such eults is hsreby fixed,

to enjoin the oconstrustion or malntenance of sueh
structure. Provided, that the provisions of this
seotion shall not apply to dame, oanale or other
improvements made or to e made by irrigation,
valier improvements or lrrigation iapravanantc
made by Andividusls or ocorporations.®

¥e have cerefully considered the statutes pointed
eut by you; we have also been umable te find any statutory
~ authority whioh would autherise the Commissioners' Cours
to expsnd county funds for the purposes ilagquired abous.

It is settled lav that the gommissionsrs' ocourt
has only such povwer and authority as the statutes and Con-
stitution oconfer upon it, elither ozpronnly or by nesessary
Ampliecation.

It is our opinion that you have gorreotly. ansver-
ed the question.
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