OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
. GERALD T, MANN
ATTORNEY GENERAL

.~ Hoporebls 'aayne lafevre
County Auditor
Clay County

Henrietta, Texas _

Dear Sirs Opinion No

Rei1 Sheriff mRy

Your request for eopiple
Tully oonsidered by £nid dapur Pnent
a sopy of opinion Xo. O-3% ' Vhis Mepurtusnt which asswars
one/ T imaisuroutbnl-

a man charasd dth theft, enma .
and the) County Judge, befora and
of guilty is entered acoupts’
Y apd assesses the Pinishipent
and so enters the Juiguent
. axd no sgsessient is nmade
e, tho panishment end Judgment being
Ay for 90 days mey the Sheriff, then withnuﬁ
1disnent e \ordpr frém the County Julgs, hold
o/ priBoger in the Gounty Jail unti.l
) be neadaa hnd thq canta Yeen

in the 96 dey ‘sentence?"

Articles 783, 784, 785, ?B'i' ?&8. 768, 792 and 795,
;'ei-nm's Annotated Texas Code at cx-im fnal moe&uro, Tead as
ollows:

ias been rwntﬂd and cere~
Ws ars snclosing hevewith
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"Art, 783, When the dorandant is only
finedthe judgment shall be that the Stete of
Texas recover of the defendant the amount of
guch fine and ell costs of the proeecution,
and thet the defendant, if precent, be eommit—
ted tc Jall until such rino and coata ere
peld; or if the defendent be not present, that
a oapiaa forthwith issue, commapnding the ther-
ir? to arrest tha defendant and cogmit him to
Jail until such fine and costs are peid; also,
that execution may issue against the property
of such Qefendant for the amount of such fine
and costs,

- "Art, 784, If the punishment is any other
then a fine, the judgment shall speoify it,
and order 1t enforced by the proper proacls.
It ahell aleso adiude ;! .1

as ii olWer cases,

"Art. 785, Vhen the iggggpnt agpinst &
defendant is for e fine and costs he s e
J1scharged from the seame} :

*l. Y¥When the amount thereof has bean
fully patd,

", When remitted by the prbpor authority,

*Z, ¥%When he hss reﬁainod in custedy for
the time required by lew to satisfy tho amount
thereof,

"Art. 787. When a Jjudgment hes besn renw
dered azsainst & dsfendant for & pecuniary fine,
if he 1s present, he shall de impriscned in
Jail until discharged as provided by law, A
certifisd copy of sucih judgrent shell be suffi-
cienrt to suthorize such imprisonment,

"Art, 788, When s pecuniary fine has desn
adjulged agelnst a defendant not present, e
eapias shell forthwith ba issued for his srrest,
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The shariff shall axecute the sams by ples-
ing the defendsnt in jail,

"Art. 789. Whure such caplas issues, it
ehall stste tha rendition end amount of the
Judgment end the amount unpalid thereon, and
command the sheriff to take the defendant
and place him in jJail until tne amount due
updn such Judgment and the furthor coets of
¢ollecting the same are paid, or until the
defendant 1is otherwise legally diszcherged,

*Art. 792, When a defendant has dbsen
cormitted to Jail in default of the fine and
costs adjudged assinst him, the further en~

Torcezent of such Judgment shall be in eceor-

dance with the provisions of this Codas,

YArt, 7983, When a defendant is convicted
of a misdemesanor and his punishment is agsess-
ed at a pacuniary fine, if he is unedble to pay
the fine and costs udéudgcd aiainat him, he
may for such time aa satlaty < udgnent
be put to work in the workhcuse, or on the
egunty farm, or publie improvements of the
county, es provided in the sucqeeding arti-
¢le, or if there Le nc such workhouse, fevm
or iaprovements, he shall be l{apriscned in
Jeil Tor s aurrieiont length of time to édia-
charge the full amount of fine and costs pd«
Judged against hin; reting such labor or
imprisonment st Thrse Dollars ($5.C0} for each
day thereof."” (Underscoring ours)

Article 794, Vernon's Annotated Texss Cods of Orim-
Procedure, reads in part as follows:

wArt, 794, Yhare the punishment assess~-
od in a convietion for misdemeacor is occnfine-
mant in jail for more than one day, or whers in
such convietion the punishment 18 assessed
only at & pacuniary flne and the pariy so ccn-
vieted is unable to pay the fine and costa
ad juiged against him, those mo convictded shell
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he required to do manual lebor in acoordance
¥with the provislions of this article under the
following rules and ragulstions;

" L
.« » & 9

Articls 797, Vernon's Annotated Teoxas Code of

Crininal Procedure, wads as follows:

page

"Art. 797. A defendant whe has remalned
in jall the length of time required bv the iuﬂg-
ment shall be Adischarged, ¢ sher 8
return the copy of the judgment, or the saplas
under whieh the defendant was imprisocned, to

the proper ccurt, stating how 1t was exsouted,”
(Underscoricg ours)

We quote from Americaen Jurisprudence, Vol. l4,
70, as follows: _

"Where the statute requires that a judg-
ment for oosts be rendered against the defen=-
dant on coanvietion, it sesns th2t no other
Judgmant may he properly entered by the courtj
and 1t has beeno held thet the court may amend
& Judgrent of oconvietion nune pro tune, even
after the slose of the tarm, ac as tc charge
the defendent with coats ss required by stat-
ute." (Citing the case of Yillines v. State,
105 Ark. 471, 151 8. W, 1023, 43 L. R. A,

(K. 5.) 207,

We quote from 12 Texas Jurisprudence, pages 718-

4~5-8, a8 follows!

] 3%52 - Nunc Pro Tun¢ Entry « In Genaral

*tIf there is & fallure from a&ny cause
whatever to¢ enter judsment and pronounce sen-
tence during the term, the judgment msy bDe
entered and sentence pronounced at any succeed-
ing term of the court, unless a new trial has
been granted, or the judgment arrested, or an
appeal haa been teken.' (Art. 772, V,A..C.P.)
(Brackets ours.)
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"The court also has power independent
of the atatute to ent~r judgment nun¢ pro tune,

" The =2c¢t epplies and pernits the
” udgment in cases
entered Goeg

*] 353 -~ Prdcedurs ~ Effect

"To warrant the entry of a judgment or
sentence nune pro tune there must hs proof
that the projosed Judgrent or sentence was
theretofors actually rendsred or pronounced;
but this proof zmay be mede as well by perol
&8 by record evidence.

*Xotlice of the pronossd entry must de

given to the socused; and in a felony case

he muat be present when the entry is made,

. » ° .
5 ‘ It was the Quty of the eounty judze Lo adjudge
the costs agaiast the defendant in the matter ingquired about;
“hewavar, thls provision was apparently ogitted irom the
" Judgment inasdvertantly., Neverthelsss the sheriff who is
‘required tc exscute the judgment must look to the provi-
sicns of the Judgmeat and be gulded theredy. The judgment
could cleerly he ccrrected by a nune pré tune entry upcn
proper motion and proper notlee.

¥e thirk the nroper preocedurs in this malter
would be to correct the judgment pung pro tune by proper
procsedings s0 as %o add the provislon in the Judgment ead-
Judging costs against the defendeant. Until this nune pro
tuno judgment was entared the sheriff would have no authority
to hold ths defendent for costs, )

Very truly yours

APPROVEDYAR 28, 194ky ATTORNEY GENEHAL OF TZXAS
ATTORNEY GENERAL OF TEXAS - By
WIT 00

BNCLOSORY




