OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Claude A, Williams

Chairman and Executive Director

Texas Unemployment Compensation Commission
Austin, Texas

Dear Sir: Re: Opinion Ko, 0=
Were serviceg/pe wed\ on turpen-
tine farm ex®x
compensation tax®s.z ated
questions,

We have your letter of March\li, 1941, whigh/reads
as follows: .

' !nemployment
the term “en-

"Since its enactmeh
Compensation Aot has provx
ployment® shall ng 4
Article 5221b-1 xticle 5221b-9
provides that & : hoymdg t Compensation
Commission 1ig - akg rddles and regu—
lations and @ g pfiber 5, 193

p3Qye€, on a tarm in connec~-
e -ultivation of the: soil, the har-
ropg, or the raising, feeding or

oy employee in connection with the
pging off artiecles from materials which were
produced, gnfs farm, also the packing, packaging,
transporting, or marketing of those materials
or articles. Such services do not constitute
'agriocultural labor'!, however, unless they are
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n“mfn wmoad he nwlavas AP fha Aenam aAam l-nnan‘-
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ot the rarm on which the materials in their raw

or natural state were produced, and unless such
proocesaing, packing, packaging, transporting, or
merketing i{s carried on as an incident to ordinary
ferming operations as distinguished from manufaoc-
twing or commercial operations,.

*As used herein the term ‘farm' embraces the
farm in the ordinarily accepted senses, and insludes
stock, dairy, poultry, fruit and truck farms, plant-
ations, renches,ranges, and orchards, The term
tfarm* does not embrace lumbering and forestry in-
dustry for the purpose of this Act.”

"On July 2, 1937, the camlis fon . rsscinaed the
above ragulation an! aﬁopteaﬂka ation 25 and Regu=
lation 25t R

Regulation é&

'The term 'agricultural lsbor? inclndea all
gservices performed

(1) By an. employeo. on s !arm in’ conneotion
with the cultivation of the soil,- the harvesti.
of ocrops, or the raising, reeding 'Oy managemen
of livestock, bees, and poultry; or

{(2) By an employee in connection with the
processing of artioles from materisls which were.
produced on a farm, also the packing, gaokaging;'
tranagorting, or marketing of these materials or
- articles. BSuch services do not constitute tagrie
cultural labor', however, unleas they.-are pers~
formed by an employoe of the owner or tenant of
the farm on which the materisls in their raw oy
natural state were produced, and unless such pro-
cessing, packing, packaging. tranagorting or .
marketing is carried on es an incident to ordfnary
farming operations as distinguished from manufac-

turing or commercial operations.

YAs used herein the tearm ‘ferm' embraces the
farm in the ordinarily asccepted sense, and ineludes
stock, dairy, poultry, fruit and truck farms,
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giantations, ranches, ranges, and orchards,
The tern ‘farm' does not embrace lumbering and
forestry industry for the purpose of this Act.?

Regulation 25

tAgricultural Packing and Marketing Assocla«
tions Sec. 19 (g) (6) (D)

'The fact that an individual is engaged in
handling farm products does not of itself make the
services performed for him 'agricultural', Ser-
vices are often performed by employees in con-
nection with the paocking, processing, packaging,
transporting or marketing for sale to ccnsumers
of farm products which are mot a part of ordinary
ferming operations but a part of commercial ox . .
manufacturing operations, Where sufh services ' R -
are perfowmed'by'1ndividua13cuhu”¢rcﬁempla{adfby'; R
an agsociation or producers, even though the : c
products in connection with which the services
are performed were produced by the members of
such assoclation, the services of such employees
are not exempt as agricultural labor, since the
individuals are employees of the association and
not of a particuldr producer,*

. *0n Januvary 1, 19407the Commission rescinded
Regulation 24 and Regulation 25, aboye, There has
been no Commission Regulation on this subjeot sinoce
the last mentioned date.

"Upon the enactment of the Unemployment Compenw
sation Act, this Commission began collscting taxes
from the uiergute Naval Stores, Inoc. It continued
to collect unemployment texes from the named employer
until January 1, 19,0, whsn it relieved the employer
of liebility beginning January 1, 1940, in accord-
ance with its decision dated March 19, 1940, whioh
reads in part: : '

tIt 48 therein stated that "The Wiergate Naval
Stores, Incorporated, operated what is commonly
called = turpentine farm near Wiergate, in Newton
County, Texaas, The operation of a turpentine camp
consia%s of the making, gathering and stilling of
crude gum into gum spirits and resin, This opera-
tion is accomplished by chipping a live pine tree
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and plscing thereoa a oup. into which orude gum

is collected, %his erude gum is periodically
gatilered and transported to the oamp still

where same 18 processed into the gum spirits of
turpentine and resin., The orude gum is ordinarily
harvested or collected during eight or nine months
of each calendar year, The persons performing the
service abovementioned are unskilled laborers who
work under the supervision of a foreman,"

*Upon the basis of the information presented,
it is the opinion of this Commission &nd it hereby
rules that services performed for you of the kind
specified above are servioces which come within the
ex¢ogption afforded agrioultural labor by the Texas
Unem loyment Compensaticn Aet ,Art..-ﬁ w17 . (g)

Revised .Btatutes, 195 | TRese anxviuea,

-(5) : L e
& vLUhin the QeFinisian. o SEFLOMIEEAL, lebor, . .

arc not services whish nonstitute -mploymant as-
that term is used in the Act,!

*As stated, this ruling applied only to the
period beglnning January 1, 1940.

. WPhe Wiergate Raval 3tor¢s Inoor orated, has.
now requested that it bs tatunded all Saxes uhigh
1t paid prior: to January 1, 1940 ng ges pay-
able to individnals ptrrormins ¢ type. of sarvices
indicated in"the. ghott qnetation. Bush rctnnﬁ has 3
been refused, .

'The questionl whiuh we lcslro antwored are:

*l.. Under the !uxaa Unem gloymant Compensation
Act and the Regulations indicated, were and are the
services performed for the employer agrienlturo '
.labor and exempt? :

"2,  If such se!vioos 444 constitute agrlonl-
ture labor prior to January 1, 1940, may a refund
of contributions pald be made as to: (a) taxes
duve after April 1, 19397 (b) taxes due ‘prior to
April 1, 19397 _

"3, In the event that a refuni were due Wler-
gate Naval Stores, Incorporated, for taxes paid
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this Commission which were due prior to April 1,
- 1938, except for the fact that Seotion 8 of the
Unemployment Compensation Act, Apticle 5221b-6,
Vernon's Revised Civil Statutes, prevented such
refund, would an act of the legislature making
appropriation of the amount of such refund and
authorizing payment to the employer be valid®?

*se If Question No, 3 1s ancwered ‘yes!
how would such payment be ecoomplished and out
of what fund would it be paid?"

Article 5221b, Revised Civil Statutes of Texas,
provides that servioces performed for wages under certain
circumstances conatitute amployment. under the Texas Unemw~
ployment Compensation Aot unléess such serviges are shown ,
to the Commisagion that they are not innluded in the exemp- =
tions from the Aot. Among the exemptions found in Article =
5221b is Seotion 17 (g} (5) (¢} “agricultural labor®, :

In view of this exemption the Commission acting
under the authority of Article 5221b, Section 9, enacted
the quoted regulations, ,
R The regulation discloses that the Commission ine
tended to limit thettnym "agricultural labor®™ to that labor
performed on a farm as defined by tham. In all instances it
is held that the term “farm™ is to be understood in its or-
dinary and popular sense and that it means a traet of land
used for raising orops and renring anfimals, £ee Gordon v,
Bu8t02i8257 8. W, 220, 113 Tex. 3825 16 Words & FPhraseés,
page . ' ; -

The Btates o of Colorado and Cgnnesticut have adopted
regulations with substantially the same wording as the regu~-
lations of the Texas Unemployment Compensation Commission
regarding sgricultural labor. In a suit for the collssotion -
of taxes assessed against g concern operating mushroom sheds, -
styled Great Western Mushroom Company v, Industrial Commiasion,
82 Pac, (24) 751, the Bupreme -Court of Colorade said:

"We cannot think the promuigated regulation
is other than in keeping with .the clear intent of
the enactment.™
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The court further discussed the raot that the opera-
" tions in question were carried out throughout most of thes year,

and the purpose in the exemption of egricultural labor was
that it was seasonal work thus it should not be contendsed that
the Legislature intended to exempt this type of employment,

The court held that this was not agricultural labor as defined
by the Commission.

MLl oo L e

: In the ocase of Park Floral Company v. Industrial
Commission, 91 Pac. 492, in the Supreme Court of Colorado,
the demand was mede upon a floral company for payment of taxes.,
The company contended that this operation was within the exemp-
tion of esgricultural labor and further that the promulgation
of the Commission ruling constituted an arbltrary attempt by
the Commission to restriot and iimit the ordinary meaning of
the term "agricultural labox®, The court there said that this
objeotion is foreclosed by the recent pronouncement of that -
court in the case of Great Western Mushroom Oom gany v.‘Induau o
trial Commission, supra, The court in this instance also held
that the delegation of the authority to enaot rules and regu-
lations was not an invalid delegation of legislative authority.

In the oase of H. Duys & Co,, Inc., ot al v, Tone,
5 Atl, (2d) 23, the Supreme Court of Connectiout held that
the regulation of the Commission of Connecticut to be valid,
and that it did not violate the equal protection or dus pro-
cess clauges of the Constitution, The court in this opinion
reviewed the definition of ”tarm.laboror* and “agrienlturu* -

Acting under the same rule making power as it pro-
-vided in the Colorado Unemployment 8tatute, the Texas Gommla-
sion enacted the same regulation as thnt of Golorado.

: Your regulations of December 5, 1936, and July 2,
1937, stated what they intended the term 'farm‘ t0 embrace,
and under this definition the turpentine industry would not

be “ggricultural labor™, The power of the Texas Commission

to enaoct their regulations is sustained by the H, Duys & Com-
pany snd Park Florel aages, supra, However, the action of the
Commiesion on March 19, 1940, in rescinding its regulation
reflects a change in their attitude, They must have intended
that the term should have the broadest meaning in line with
the modern trend,

You have furnlished a photostatic copy of the find-
ings of fact and conolusions of law of the District Court
of the United States for the Middle District of Georgia in
the case of Geo, L. Shelton, et al, plaintiffs, vs., Marion
H. Allen,



P .'

Honorable Cjaude A. ﬁilliams, Page 7

The applicant cites the ruling of the court as a
basis for the olaimed exemption. But, let it be recognized
that the Statutes of Texas contsin no such exemption as that
of Title 12, Section 1141j, U, 8. C. A, Further, this case
wasidisposed of on procedural grounds without passing on the
merits.,

In the case of United States v, Turner Turpentine
Company in 11l Fed, (24) 400, an opinion of the Circuit Court
of Appeals for the Fifth Girouit, holds that the producers of
cruds gum are engaged in agricultural labor. We call your at-
tention to the fact that this decision is influenced, if not
based upon the fact that Georgie in 1939 had enacted a stat-
ute providing that all original producers of orude gum and
their employees were declared to be farmers in. so far as any
statutes of the State related, No suoch" gtatute exists or has
ever besn on the statute bookB of Texas, ' That oo & - uas.rurp B
ther influenced by the Eodora ‘Statute on this subJects -

The distinetion between farming and that of outting
and logging timber was recognized by the Supreme Court of
zennessee in the case of Robinson v, Stockley, 61 s, W, (24)

77-

In the 0aae Pratt v, City of Maoon, 135 g, E. 191

" the Court of Appeals of Georgia was construing e nunicipal

ordinsnce of the City of Macon, whieh rsquired that merchants -
or others outside the oity limits delivering goods in the

City to take out a dray liconse for each wagon used in the
delivery, The facts in that case were that the individual in
qusestion was a farmer in that he raised truock, ohiokens and
ducks on hisg farm, Also on said farm was a mineral water well
from which the individual took the mineral water and delivered
and so0ld same within the city limits of the City of Macon.

The court concluded that such license would have to be acqnireﬁ
ander the’ raots and stated as follows:

%], That said mineral water was not a farm
product within ths meaning of section 1851 of the
Civil Code of 1910, and that the requirement of
sald ordinance as o taking out a license was ap-
pliecable to plaintiff in error. .

2, That the fact that plaintiff in error
drew and bottled said water from a well located
on his own land, and that he was also engaged in
raising truck, chickens, and ducks, which were
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also delivered by means of said truok, did not
-relieve him from procuring the *dray*® or occu-
pation license &s required by said ordinance,®

In the cese of Great Western Mushroom Company vs.
Industrial Comm., 82 Pac, (2d) 751, the Supreme Court of
Colorado in construing a similar statute said that the lLegis~
lature sought only to exempt seasocnsl labor suoch as farm
labor, This applicant, by its own admission, operates nine
or ten months a year, and there 1s no showing that some work
i8s not donse throughout the twelve months of each year. Can
it then be said that is only seasonal labor as defined by
the Commission's regulations?

: The statutory authority for the regulations of
Deo, 5, 1936, and July 2, 1937, isa{raaent 4n Artiole 5221b-9(a).
The conatitutionality of “subatanti the same regulations .
has been uphéeld by the Supreme Bonrt ‘of Colorado-in Park
Floral Co, v. Industrial Comm,, 91 Pad. (24} 492, and by the
Suprems Court of Connecticut in the case of H. Duys & Company
v. Tonse, 5 Atl, (24) 23.

The authorities c¢ited, together with that of Great
Western Mushroom Company. v. Industrial Commission, supra, give
ample support for the regulation and determination of your
Commission prior to January 1, 1940, :

The courts in the Park Fioral and H. Duys & company
cases, supra, say that by the evolutionary processes attend-
ant upon our present day dbusiness methods many activities
formerly embraced in farming have become specialized or re~
moved from the farm. )

Your :1rat question asks:

"Onder thes Texas Unemployment Compensation
Aot and the Regulations indiocated, were and are
the services performed for the employer agricul=-
ture labor and exempt?" - .

It is our opinion that the determinstion of liebi«
l1ity by the Commission upon the taxes acoruing prior to Jan-
uary 1, 1940, was supported by the resolutions quoted, That
being true, there can be no refund, Therefore, it is unnseces-
sary to answer your gquestions 2, 3 and 4 regarding refunds.
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A part of your firat question is en inquiry of the
present liaebility .of the Wiergate Naval Stores for unsmploy-
ment taxes, | .

There being no present regulation defining “agri-
cultural labors", we must determine the scope of that term.
The Commission places no limitation on the tserm, Jn answer-
ing the question of 1liability prior to January 1, 1940, we
recognized the limitation you placed on the term “agrioul-

- tural labor® by the Commission's regulations specifying ser-

vices on a farm. The word “agriculture® has 2 broader mean-

ing than farming, In Re Rodgers, 279 S. W. 800. Lows v, North

Dakota Workmen's Compensation Bureau, 264 N. W, 867, "One

may be employed in agriculture and yet not be a farmer in the

ordinary sense of the term, nor even s farm laborer as the
term is used in our lien laws,"

.~ However, in the absencs of any presenfiregulation
defining “agrioultursl labor®, we presums you iftbead ko Elve
to that term the broad memning applied by the tourd in the .
Turner Turperntiné ocase, supra, and by -the Fsderal Soovlal Se-
curity Agency, This latitnds would support the ruling of
the Commission of March 19, 1940, as reflected by the photo-.
static copy of letter of Orville S, Carpenter, Chalrman and

‘Executive Director, to the Wiergate Naval Stores, _We do.not
say that stioh a ruling would be compatible with your regula-
tions effective to January 1, 1940, The on1¥ reported deci-
sion being in support of the broadest sort of oonstruotion

of "agricultural labhor®, you ave justified in following that
decision when it does not conflict with your own regulations.

. ‘ . Yours very truly
AFFROVED MAY 2, 1941 ATTORNEY GENERAL OF TEXAS

/s/ GROVER SELLERS | |
FIRST ASSISTANT By /s/ XKorris Hodges
ATTORNEY GENERAL | Assistant
. MH:N:4d4¢ APFROVED
OPINION .
COMMITTRE
BY B. ) w. B.
CHAIRMAN
0. K.

G.RIL.



