THE ATTORNEY GENERAL
OF TEXAS

GERAID C M.ANN AUSTIN 11, ' TEXAS

ATTORNEY (“ i'ANl"RAL

Honorable Weaver Moore, Chairman
Committee on State Affalrs

Texas Senate

Austin, Texas

Dear Sir: Opinion No. 0-3310
Re: Constitutionality of S.B. 34l
authorizing commissioners’ courts
to create alrport distrlicts and
lev a special tax of five cents
ilOO vaeluation to establish
and maintain airports.

We have recelved your request for our opinion on
the constitution&lity of Senate B11l No. 344 of the current
session., This blll, excluslive of the title and enacting and
emergency clauses, reads as follows: ,

"Section 1. The cdommissioners' court of
any county 1in this state 1s hereby duthorized
to establish within the boundaries of such county
an alirport district of such area as the commig-
sioners' court may determine to he necessary for
such purposes, and to levy and collect a speclal
tex for alrport purposes upon property sltuated
wilthin such district, such tax not to exceed for
any one year five cents (O5¢) on each one hundred
dollars ($100) valuation. The proceeds of such
tax shall be devoted to the purpose of establish-
ing, 1mproving, operating, malintalining and con-
ducting any alrport which the commlssloners’
court may establlish within such district, and for
the purpose of providing all sultable structures
and facilities in connection with the operation
of such airport.”

The only taxing dlstricts, exclusive of countles
and municipalities, authorized by the Texas Constitution are
school districts provided for by Article 7, Sectlon 3; dls-
tricts for the conservation and development of natural re-
sources authorized by Article 16, Section 59; and districts
for navigation, irrigation, drailnage and roads authorlzed by
Article 3, Section 52 of the Constitution. There exlsts no
constitutional authority for the creation of speclal dilstricts
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and the levylng of taxes thereby for the purpose of construct-
ing alrperts.

Article 8, Section 9 of the Constitution of Texas
provides:

"Sec. 9. The State tax on property, ex-
cluslve of the tax necessary to pay the public
debt, and of the taxes provided for the benefit
of the public free schools, shall never exceed
thirty-five cents on the one hundred dollars
valuation; and no county, city or town shall
levy more than twenty-flve cents for clty or
county purposes, and not exceeding fifteen cents
for roads and brldges, and not exceeding fifteen
cents to pay jurors, on the one hundred dollars
valuation, except for the payment of debts in-
curred prior to the adoption of the amendment
September 25th, 1883; and for the erection of
public bulldings, streets, sewers, water works
and other permanent lmprovements, not to exceed
twenty-five cents on the cne hundred dollars
valuation, in any one year, and except as 1s In
this Constltution otherwise provided; and the
Legislature may also authorlze an additional an-
nual ad valorem tax to be levlied and c¢ollected
for the further mainfenance of the publle roads:
provided, that a majority of the qualified pro-
perty tax-paying voters of the county voting at
an election to be held for that purpose shall
vote such tax, not to exceed fifteen cents on the
one hundred dollars valuation of the property
subject to taxation in such county. And the
Leglslature may pass local laws for the mainten-
ance of the public roads and highways, vithout
the loecal notice required for special or local laws.'

In construing Article 8, Section 9, above quoted,
the Supreme Court of Texas in Carroll v, Williams, 105G Tex.
155, 202 S.W. 504, declared at p. 509:

" % * bpeginning 1in our Constitution of
1876 and running through the amendments of 1893,
1890 and 1907, the specific designation in sec-
tion 9 of article 8, supra, of general classes
of purposes of county, city or town taxation,
with a limlted rate in each instance, was both
a departure from the original plan and & pro-
gressive growth. That change and that develop-
ment, when considered together, dilsclose, ve
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think a settled determination upon the part of
our people, not only to fix the maximum rates

of taxation for the designated purposes, respec-
tively, but, incidentally, to restrict to each
such purpose the appllcation and expenditure

of all tax money levied, assessed, and collected
declaredly for that purpose. Thus the whole
matter has been placed beyond the power and
authority of the commissioners' court, and even
of the Legisiature 1tself, by the embodiment of

those far-reaching requirements in our organic

Taw.! (Emphasis oursi.
: The Texas Supreme Court in Mitchell County v. Bank,
91 Tex. 361, 43 S.W. 880, used the following langusge in con-
struing Article 8, Section 9 (which was quoted with approval

by the Commission of Appeals in 1921 in the case of Houston
v. Gonzales Independent School Distriet, 229 8.W. 467):

“# % % Sectlon 9 confers no authority
upon any officer of a city or county to levy a
tax for any purpose, but the language 'no county,
city, or town shall levy more than one-half of
said gstate tax *¥ *¥ * gnd for the erection of
publliec bulldlngs not to exceed fifty cents on the
cne hundred dollars Iin any one year,' places a
prohlibition upon the power of the legislature to
authorize counties to impose tax for such purposes.”

In The City of Ft. Worth v. Davis, 57 Tex., 225, at
p. 232, the Supreme Court declared that a school district
must rely on express constltutional authority for 1ts taxing
pover:

"So the 9th section of the article (VIII)
on taxation carefully prescribes the limit to
state, county and city taxation, except for the
payment of debts then already Incurred 'and ex-
cept as In this constitution 1is otherwlse pro-

vided.' These repeated and guarded constitutlional
limitations of the taxing power are a prominent

feature of that instrument, and are inconsigtent

with the existence of a leglislative power to
authorize additlonal taxation by school districts,

unless some affirmative grant of that power be
found in the constitutlon i1tself. * * *, Our
conclusion is that the city of Ft. Worth, 1in 1ts
capacity as a school district, had no other power
to levy taxes for the support of public schools
than can be fcund expressly authorized in the
constitution.”" (Emphasis ours).
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For additional cases declaring that Article 8, Sec-
tlon @ limlts the Legislature's power to authorize politlecal
subdivisions to levy taxes in excess of the amounts and for
the purposes thereln prescribed, except as express authority
may be found elsewhere In the Constitution, see: City of
Henderson v. Fields, 258 S.W. 523; Gould v. City of Paris,
68, Tex. 511; Commissioners' Court v. Pinkston, 295 8.W. 271,
Anderson v. Parsley, 37 S.W. (24} 358; Seydler v. Border, 115
S.W. (2d4) 703.

In our Opinion No. 0-3142 we held that Article 1269h,
Vernon's Annotated Civil Statutes, confers authority upon the
Commissioners' Court of a County to establish and maintain an
airport out of the permanent Improvement fund of the county.
But we are unable to find any constitutional authority for the
levy of a tax in addition to that authorized by Article 8,
Section 9 for alrport purposes, whether such tax be levled
by the county 1tself or by any subdivision thereof. Conse-
gquently, 1t is our opinion that Senate B1ll No. 344 of the
h7th Leglslature is unconstitutlional in that 1t seeks to
~mthorize a tax in excess of the limilts prescribed by Article
8, Section 9 of the Texas Constitution.

Yours very truly

ATTORNEY GENERAL OF TEXAS

By s{ Walter R. Koch
Walter R. Koch
Asslstant
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