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Dear Sir: . OpinionNo. O=33156
' Res Construotion of Arts, 7328 amd
7298. v.&.c.s.

We are in receipt of your letter of Marsh 19, 1941 in whiech you
request the opinimn of this departmemt as t o the proper construotion of
Articles 7298 and 7329 of Vernon's Ammotated Civil Statutes, Such a oconste
ruction is necessary in order to determine whether or not the collection of
delinquent school distriet taxes is barred after tem years. It also require
o5 & consideration of whether or not Artiocle 7298 iz a limitation statute or
is ruther one which forbids the ringing of any suit for the collection of
delinquent school distriet taxes later than ten years after thea same had be=
come delinguemt. Article 7298 was originally emacted im 1895 and read as
followss

"No delimquent taxpayer shall have the right to plead in any court or in
any manner rely upon any Statute of Limitatlon by way of defense against
the payment of any taxes due from him or her either to the State or any
county, city or town."

Article 7329 was enacted in 1923 and reads as followsy

"There shall be no defense to & suit for colleoctiom of delinquent taxes, as
provided for inthis chapter excepk:

"], That the defendent was not the cwner of the land at the time
the suit was filed, .

"2+ That the taxes sued for have beem paid, or

;‘3. That the taxes sued for are in excess of the ilmit allowed
by law, but this defense shall apply omly to such exceszs, Acts 2nd C,S.
1923, p. 36"

The above quoted Articles gere considered in reference to delin-
quent school district taxes by the Commission of Appeals of Texas inthe case
of Hereford Independent School District v. Jones, 23 S.W. (2a) e90. In
that case the defendant owed the independemt school district delinquent taxes
for the years 1918, 1921 and 1924, The contention was made that the Statute
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of Limitation could not be urged because of Article 7298, supra, The
Court answered this as follows;

"It is urged that the proviaions of artiole 7298, R.8. 192B, operated to pre-
vent the plea of limitation from being avallable im a suit for the recovery

of the t axes by a school diatriot, This artiocle reads sz followa: 'No delinm
quent tax payer shall have the right to plead in any court, or in any manner
rely upon any statute of limitation by way of defense against the payment of
ey taxesa due from him or her either to the State, or any county, ocity or town.!?

"The applicatiom of the above statute is expressly limited to suits to collact
taxes due the state, oounty, oity, or town, and is not in our opinion, applica-
ble to taxes due to school districts. This being the only statute which we
think can be urged as having the effect of preventing the operation of the
statute of limitation as to the taxes due for the years 1918 and 1921, are
compelled to hold that the recovery of such texes by the school district was
barred; hence the trial court properly sustained an exception to the petition
seeking & recovery therefor."

Therefore, the court held that Article 7298 did not apply to
gschool district taxese The court held, however, that the texes for the year
1924 had not been barred because of Article 7329, supra, which article set
out the only defense that could be plead in & tax suit and which Article the
court held was applicable to school distriot tax suits,

Also, the Suprems Court of Texas in the mse of State v. Glenn, 13
BsWe (2d) 337, held that the two ysar Statute of Limitation applied to deline
guent tax suits brought by oertain dypes of districts to which Article 723%
did not applye Therefore, in 1929 the Legislature by Senate Bill 169 amended
Article 7298 and the same read as follows:

"Section le« That Artiocle 7298, Revised Civil Statutes of 1925 be, and the
same is, herely smended tor ead as follows:

“"That no delirquent tax payer hhall have the right to plead in any court or
in eany manner rely uponr sny statute of limitetion by way of defense against
the payment of taxes due from him or her to the State, or anmy county, city,
towm, navigetion district, drainage district, road district, levee district,
reclemation distriot, irrigation district, improvement district, school dis-
trict, and all other districtse Provided that no suit shall be Wrought for
the collection of delinquent taxes of a school distriet or road distriet
unleegs instituted within six years from the time the same shall beooms deline
guent,

"Sec, 2+ Whereas, there is now no law in this Siate to prevent delinquent
tex payers from setting up this statute of limitation as a defense against
the payment of taxes due fram him or her whether to the State, or any county,
city, town or district, and the further fact that the Suprems Court, inthe
oase of State for Dallas Counky Bois D'Aro Islamd Levee District vs. Glenn,
13 S.W., Second Edition, page 337, has held that the two year statute of



Honorable King Fike, page 3 (0=3315)

limitation applies to delinquent taxea due +n~ distriots, thus preventing
hundreds of distriets im this State from the eollection of delinguent

taxes, and to avoid the filing of a multiplicity of auits by the authorities
against delinmguent tax payers in order to prevent the bar of limitation bew
ing set up against them, and t he further f act that hundreds of districts
throught Texas are affected thereby and will lose large amounts of delinguent
taxes, t horefore an emergency exists and an imperative public necessity re-
quiring e o o " oto,

In 1931 the Legialature smended the ahove quoted article and sub=
stituted the words "ten years" in place of the words "six years" in the Act
guoted,

By way of summary, therefore, it la apparent that Article 7298 as
the same now reads and the proviso comtained therein with reference to school
dietrict taxes is the more recent enaotment as well as the ome covaring the
specilic subjeot under discussion, and if the same is in anywy in confliot
with Article 7329, Article 7298 in our opinion is econtrolling, and we believe
that if suit is brought for the colleotion of delinguemt school district taxes,
a taxpayer may pleed as & defense the limitations as set ocut in Article 7298,
SUpTA.e

The questiom is also raised as to whether or not the proviso cone
tained in Article 7298 "that no suit shall be brought for the collection of de-
linquent taxes of a school distriet or road distriet unless instituted within
ten yesars fromthe time the same shall bseome delinguent," is a statube which
prohibits the institution of a suit for the collection of delinguenmt school
distriect taxes more than ten years old, which would in fact operate as =
release or remission of all such texes, or whether the same is in fact &
statute of limitation which must be pleaded in order to bs a bar or a defense
to a recovery of the same. It is our opinion that the above quoted proviso
is merely a statute of limitatioms 1In the first place, the provisé is an
exception tc the rest of the statute which provides that no delinquent taxpayer
w8hall have the right to plead or rely on any statute of limitation, We also
oall your attention to tthe caption of the Act enacted in 1929 which reads in
part as followss “presoribing a limitation of time when suits may be brought

—

for taxes of school districts and road QistrictSer

It is significant that nearly all the Texas statutes of limitation
of personal mcticns are worded so as to provide that suit may be brought withe-
in a certain period of time and not thereafter. 8ee Articles 5524 through
Article 5546 of the Revised Civil Statutess Such statutes, however, have
always been construed to operate merely as statutes of limitation which must
be specifically plead in order to operate as a bar or a defense ‘o a suit
brought later than within the period prescribed in the statuTe. Tne vevrm
"limitation " was defined by the Commission of Appeals of Texas int he case
of American National Insurance Company v. Hicks, 35 8§.". (2d) 128, The
Court stated as followss ,
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"e o ¢ The term 'limitation? has been defined to mean the time at the end

of which no action at law or suit in equity can be maintained. 37 C. J. 684,
par. le Statutes of limitation do not confer any right of aoction, but are
onaoted to restriet the period within which the right, otherwise unTimited,
might be asserted.' Riddlesberger v. Hartford F, Inse Coe 7 WAlle 386, 10

L. Ed. 257" (Underscoring ours).

The Besaumont Court of Civil Appeals passed on a questiom similar to
the one under consideration herein in the case of Chapman v, Tyler County, 259
5. W. 301, writ of error refused by the Supreme Court in & memorandum opinion
reported in 278 §.,W. 11156, The Court stated as followss

"Article 464, Revised Civil Statutes, providess

"The action upon the claim so rejected must be brought within six months after
such service.!

"This is a statute of limitation and muet be pleaded affirmatively im order +to
constitute a defemses 17 Re.C. Lo 9843 Green v, MoCord, 204 Ala. 364, 86 South.
7523 Stanley ve Green, 205 Ala. 220, 87 Bouth. 3663 Bharrow v. Inland Lines,
214 N Y. 101’ 108 Ne E. 217' L.RQA. 1915E. 1192. and nﬁ'b‘, Ann. Caa. 1916D,
12363 Chapman ve Moonmey, 257 8.W. 1106, an opinion by this court,"

The same rule of law wge announced by the Cemmission of Appeals in
the case of State Banking Board ve. Pilcher, 270 8.W, 1004, The Court stated as
followss '

"e o « The issues befors this court are, first, as to the correotness of the
action of the trial court in refusing to susteain defendant's general demurrar
beocause the petitior falled to affirmatively show that the olaim of plaintiff
was presented withim 90 days, as provided in artiole 463 of the Rewvised Civil
Statutes, and that the motion upon the claim was brought within 6 months af'ter
service of notice, as provided in article 464 of the Revised Civil Statutesy

"The Supremes Court, in refusing a writ of error in Chapmen v. Tyler County (Tex.
Cive Appe) 259 S.W. 301, held that statutes like said article 463 are statutes
of limitation, and must be alfirmatively plead by the defendant in order to
constitute a defense, and therefors, of oourse, the petition of plaintiff was
good as against & general demurrer."

The general principle applicadble was laid dowm by the Eastland Court
of Civil Appeeals in the case of Edwards Mfge. Coe. ve Southern Surety Co., 283 S,
W, 6244 The Court sbated as followss

"The first contention, that a statute oreating a right and preseribing a time
within which the right may be asserted is not a statute of limitation, does not
obtain im this state, De Harn v. Railway Co,, 23 S.W. 281, B6 Tex. 583 Chap-
man ve Mooney (Texe Cive Appe) 237 SeW, 11093 Chapman ve Tyler Coumty (Tex. Cive
Appe.) 259 S.W. 303; State Board v. Pilcher (Tex. Come Appe) 270 SeW. 1005,
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*It is not the rule in mamy other jurisdictions. Sharrow v. Inland Lines,
108 N. E, 217, 214 N. Yo 101, Le ReAes 1914E, 1192, note Ann. Cas. 1918D, p.
1236,

"In the cases cited above, the statutes oreating a ocauss of action for injuri-
o5 resulting in death, and limiting the time withinwhich to sue, was held %o
be a statute of limitation, although the causeof aotion was created by the
Legislature and did not exist at ocommon lawe In the cther cases referred to
the Supreme Court held that the statute prescribing the timewithim which to
oresent claimssgainst the guaranty fund was a statute of limitatiom, 2 nd mst
be pleaded, although, of ocourse, such & right was unheard of at oommon lawe

"Subject to the limitation set forth im Erp ve Tillmam, 131 S.We 1057, 103 Tex.
575, all statutes prescribing a time in which suit may be bwought have, so far
as our imvestigation discloses, been treated im thisz state as statutes of limi-
tatione" (Underscoring ours) '

It is our opinion that the statute under oconsiderationwhich provides
that no suit shall be hrought after ten years is im the same category as the
statutes discussed in the above guoted c ases wherein it is provided that suits
nay be hrought withim a ocertain period of time amnd no% thereafter. Such statutes
have slways been construed in this State to be statutes of limitation which must
be specifically pleaded as a defense. In lime with the above reasoming, this
department ruled in Opinion Noe O=103 as follows:

"I+ is our opinion that this provision im Article 7298 is a ten year statute of
limitation on oollection of delinguent taxes due & school distriet or a road
distri ote In order to take advantage of the limitation period the tax payer would
have to specially plead and set up his rights under this tenm year s¥atute. In
the absence of such speoial pleadings, by the tax payer, the attorney lringing
the tax suit could take judgment for the school and road tax, delinguent ten
years prior to the date the suit was filed, evem though the other taxes had been

paid.“

We subsequemtly ruled im Opinion No, 0-1458 that a tax colleotor who
collected money for sehool district taxes which were more thantsn years delin-
gquent could not return the momey so collected to the taxpayer because Article
7298 did not operate to extinguish the debt, but rather such article was a stat-
ute of limitatiom which had to be specially pleaded.

In line with the avewquoted decisions and opinions of this depart=-
ment, we conclude that suits may be brought for the collectionm of school dis=
trict taxes which are delinquent for more than tem years but that the taxpayer
may affirmatively plead Article 7298 as & bar or defeuse to the recovery in such
Suit.

BislMiepw Y urs very truly
AFPFROVED APR 10, 1941

/'s/ GROVER SELLERS ATTORNEY GENERAL OF TEXAS
FIRST ASSISTANT

ATTORNEY GENERAL By /s/ Billy Goldberg

Assistant



