COPY

Honoratble Julian E, Weisler
County Attorney

vashington County

Brenham, Texas

Dear Sir: Opinion Ne. C-3338

Re: Whether the sheriff executing
rrocess as required by Article
3334, V,A.C.5., has to wailt
until the ter days provided
therein have expired before
he can file his return in
oourt showling execution
thereof, '

Your question and explanation thereof as contained
in your letter of March 25, requesting an opinion of thls depart-
ment, reads as follows:

"QUESTION: When application for probate
of a will is filed, and the Sheriff is given
the oitation which under Art. 3334 and Ars.
3310a of Vernon's Texas Civil Statutes shall
be served by posting one copy thereof at the
courthouse door for not less than ten (10)
days before the return day thereof, can the
Sheriff after he has posted cne oopy thersof
at the courthouse door immediately make his
return and file same with the County Clerk,
or does the sheriff have to wailt untll the
ten days have explred before he can file his
return in court showing execution of the writ.

mk Xk
»

"For illustration an application for the
probate of a will is filed in County Court on
Thursday, Merch 20, 1941, and the oitation is
handed to the Sheriff of the County and he
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tive

irmediately goes end post a copy thereof at the
courthousc door on eaid 2Cth day of ¥arch, 1941,
said writ belnp returnsbdle for Mondey, Merch 31,
194), =né on the same day of March 20, 1941,
heving rcsted the copy of citation zs reculired
by s tatute he mzkes hils return showing that he
received =ald writ on the 20th dsy of Meroh,
1941, =n< th=t he exscuted same on the 20th

day of Merch, 1841, by rosting one copy there-
of &t the courthouse door for not less than

ten (17} dsye vefore itbe return day thereof

the Sheriff files this return on s.1d4 ZC0th

day of Merech, 1941, sith the celerk of the Coun-
ty Court," :

Article 3334, Vernon's Annotated Civil Statutes, rela-
to service of gitation authorized to be issued upon 5111ng

an epplicetion for probate of written will, provides:

part,

“The c¢itetion shall be served by posting
one cop;r thercof a2t the courthouse doocr for
not less than ten (10) days before the return
day thereof.™

Article 3310a, Vernon's Annotated Civil Ststutes, in
provides:

"41]1 coitations and notioes issued out of
the County Court in prodate matters shall be
returnable to the Court from which issued on
the first Monday sfter the service is perfected.
All Buch notices znd eitations now reguired to
be posted shall be posted st the Court House
door for not less than ten {10) days before the
return day thereof, * * *,v ' .

The first statute above quoted provides the citation

shall be "served by posting®™ one copy thereof at the sourthouse
door for not less than ten (10} days before the return day there-

of.

Substantially the ssme langusge is found in Artiele 3310a,

that such citations, "now rejquired to be rosted”™ shall be posted

for not less thsn ten (1C) days before the retura day thersof.

Articie 2C34, Vernon's Annotated Civil Statutes, pro-

vides that the return of the officer exsocuting the cltation shall
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be endorsed on or attached to the ssme; and it further provides
"it shall state when the citation 1s served and the manner of
service, conforming to the command of the writ, and be signed
by him officlelly.™

Tr WAanmAes onmd Dhwooos Dawmarnarmd TAdsed - T~ [- & 4 -y
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120 is found the following with reference to advertising or

¢iving notice:

"The verb 'post' 1s defined in Webster's
Dictionary as follows: 'To attach to a sign-
post, or other usual place of affixing publie
notices; to advertise; as to post a notice.!
As used in Revised Civil Statutes art. 3230,
providing that the clerk shell *post' at
least five copiesz of the order for an elec-
tion, eto., means thet notioe shall be given
to the electors, ete. Voss vs. Terrell, 34
S.W, 170, 171, 12 Tex., Civ. App. 439."

The Supreme Court in Roberts v. Stockslager, 4 Texas
308-10, sald:

- "The provigiocns of the statute as to the
mode of gerviee and the fullness of the return
eare aa plein se they are imperative. They can-
not be mistaken, and the courts should not
pernit them to be disregarded. They prescribve
the mode by whioh the court acquires Jurisdio-
tion over the person of the defendant; and as
this 18 neocessary to give validity to 1ts eots
and jJjudgments, the regulations on the subjeot
should be atrictly observed by the officers
chaerged with the duty, and enforced by the
trivunal before which the matters in contro-
versy are to be determined.”™

The pregeribed mode of making the service by the officer

is that a copy of the citation be "posted."” In Martin v. Smith,

23 Tex. Civ. App. 665, 57 8. W. 899, the court sald: "There 1ls

no statute which in the case of probate of wills makes the Jjuris-
diction of the court to act depend on the return of the citation
showing that the posting was had in all particulars as the stat-
ute prescribes."” We are sble to find one case only which strong-
ly supports the view that the provisicn "for not less than ten
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(10) days before the return day thereof", has no particular
relation to the time in whioh the offiger may make his return.
IniNelson v. State, 75 8. W, 502, the Court of Criminal Appesls
said:

"By 'posting es required by lew' is meant
that the notices must be actually posted the
requisite number of days before the election
is held. The fact that the notices may have
been subsequently torn or blown down would
not affect the validity of the election.
“'here the statute requires the notices to be
posted 12 days before the election, if the
proof conclusively shows that sald posting
did occur, then the court, as indjcated in
the original opinion, ia authorized to tell
the jury, as a question of law, thet the
local option law 1is valid."”

Article 2025, Revised Civil Statutes, provides that
the officer to whom & oiltation is delivered shall endorse there-
on the day and hour on which he received 1t, and shall e xecute
and return the same without delay. The word "return" heTe means
the physical return of the exeouted process as distinguished
from "return"™ in Artiole 2034, supra.

It atrongly appears to us that when the copy of sueh
citation as provided by statute, 18 once "posted™ or affixed at
the ocourthouse door, the presumption exists that it has not only
been securely fixed but will remain for the full ten (10) days.
The offlcer, having fulfilled his duty, is not required to withhold
maeking his return under the provisions of Articles 2025 and 2034,
supra. The conoclusion of law arising from the asctual "posting™
and the meking of his return as required by these statutes, is -
not affected by the offiocer meking his return prior to the expira-
tion of the time judicial action is authorized.

It i1s therefore the opinion of this department that a
sheriff serving a citation by "posting" &s required by Article
3334 snd 1in such manner specsified in Article 3310a, Verncn's
Annotaeted Civil Statutes, is not required to wait the expiration
of the ten (10) days mentioned therein bpefore making his return
of the process to court.

WIRK:RS ’ Yours very itruly

APFROVED APRIL 23, 1941 ATTORNEY G ENERAL OF TEXAS

By S. GROVER SELLERS

FIRST ASSISTANT ATTORNEY GENERAL By S. J. R. King, Assistant
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