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ment entered, and both the sentence apnd judew
Mant wa recorded recite that the defentants
wore found culity of robbery.

"Gne of the defendants, Nona Ball by
name, is sow sulong out a writ of Habeas Cor-
s, alleging that the Judgment 1is veoid on '
the grounis thet he ocould not waive a jury

in a case charging rodbbery by firearms, and
thet the docket sheet entry of the walving

of the death penalty by the State did not
constitute o dismissal of that part of the
indictment,” i

¥We sssume for the purpose of this opinion that all
of the requisite stepe required by Articles 10a end 1£ of
the Code of Criminal Procedure were followed in watting the
Jury, in addition to the procedure you desoribe wherein the
- .8tate welved the death penalty and proeseded to tyial on
the charge of robhery rather than robdbery b%r the use of
fAtanrma, .

In the case of ¥eaver v, State, 52 Tex, Cr. Re 11,
© 100 84 Wy 189, it was held thai tha prosesuting attorney may,
with the consent of the court, when the oanse is called for
trial, or during the trial, dia:d.u or sbandon that portion

of the indiotment which eharges the use or exhidition of a
firesrm or de2dly weaprcn, Oee Branch's Annotsted Penmal Code,
1301, ses, EJSS,

The very sume proosdure you outline seemxs to have
been followed ic Sweeney v, Btete, 103 Toxy Cr. R. 393, R81
- 8. Wy 571, sxocspt for the faot that the fSweeney came was des

cided prior tc the passage of lsgislation authorizing waiver
of & jury in osses lass than caspital, We gquotes

"In the senme count in the indiotment the
appellant was cherged with rotbery by assault
and with the wse of firearms. When the case
was called for trial the £tete announced, and
the ocourt noted on hls docket, that the sp=-
pellant would oply te prossouted for robbery
by amasult, and that thet portion of the charge
referring to firearma would be abandoned, Thias
prectice is jerpissivle, Oonzales v, State,
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2286 S, W, 405, 88 Tex. Cre R, 2801 Croush v,
State, 219 S, W. 1099, 87 Tex, Cr, R, 115;
Weaver v, State, 108 5, W, 189, 58 Tex. Cr.
R. 12§ Viley v, Btate, 244 S, W, 538, S8
Tex, Crs Re 395,"

In the ocase of Conzales v, Btate, 88 Tex, Or, R,
250, £88 8, W, 400, the indiotment olmrged doth roddery by
assault and rebbery by the use of deadly weapons, 7The
State’s attorney announced that that part of the indietment
making it & capital came would not bde insisted upon, This

was sansticned by the trial Juﬂg by eonfining the acoused
w\t:n pcroﬁtory ohallenges. e Court of Crimiml Ap-
peals, speaking through Judge Morrew, saidp '

*In u capital ease the accused is entitled
to a special venire; and assuming that the
sppellant was to be trild for a capital offemse,
he would bave besn witiiin his rights to demand
a special venirs st the time the case was calle
od for trial, Yurrey v, State, 44 Texs CP¢ Ro
236, 70 B, W, 209] Burries v, Btate, 86 Tex,
Cre R 14, 35 85, W, 164, Whether tﬁls fallure
to demend u spesial venire at that time was &
waiver of that righs, unsier the circumstances,
we need not decide, as in cur judgment the
aotion of the Btate, whieh was sanotionsd by
the trial judge, amounted to a disxissal of
that part of the indictment which made the
oase sapital., At least it amounted to an
eleotion upon the part of the Stats to adane
don that part of ths indiotaent, which 4id
not prejuldioe its right to prooesd with the
remainder, whioh charged a felony, not requir-
ing a special venire, V¥eaved v, ﬁuu, s2
Tex, Or. R. 11, 10% 3, W, 189,"

All of the above cases ware decided defore the
snnotment of Articles 10s and 18, Code of Crimiml Precedure,
in their present form. We quote said articles from Ver-
mon's Annotated Code of Criminal Proosduret

waArt, 108, Walver of t b .

*fhe dafandent in a Criminel prosecutien
for any offense elassifisd as a felony leas
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than & capital offense, shall have the right,
upon eatsring & plea of zu:ilty, to waive the
rizht of a trial by & Jury, conditioned, how-
sver, that sueh walver mus{ be made in per-
son I'Jy the d-fendesnt in open Court with the
congent aad approval of the Court and the
duly elected and -¢cting Attorney repreaenting
the 3tate. Frovided, thset said oconsent and
ep rrove) Ty ths Court shall bde entered of
record on the iinytes of the Court and the
ocfisent and approval of the Attorney repre-
senting the State shall be in writling, duly
8irmed by 2aid Atterney wnd filed in the mapers
of the Cause Lefore the dafendantienters his
clea of gullty.

"Provided, that before a defenient who
has no Attorney oewn agred tuv waive 2 Jury,
the Court must appoint an Attorney to repre-
gant Lhim,™

"art. 12, Jury in feloay.

"Ho person oan be convicted of a felony
sxcept upon the verdiet of a Jury duly render
el and reocorded, uniess in felony cases less
than caplitel, tﬁc defendant upon entering e
plea of gullty b:s io operz Court in person and
with the approvel and conzent of the Court
azd thes State's Attorney, o pruvided in Seotion
1 of sris et, (Artiols 10a of Code of Crime
inal Procedurs of ithe 3tste of Teaxes), salved
his rizMt of & trial by Jury. Provided, how-
svar, that it #unil be necaagary for thes Stats
to introduos evidence iato the record showing
the guilt of tie dafendant and sald evidance
shall be accepted by the Jouord ag tha dasis
for ite verdiot, and ir no svent ahall a person
eharged be oonvicto& upon hia plea of zullty
without suffiolant avldonss to supunort the
Aasme, "

The reeant case of Bx psrtes Wegnon, 158 Texe Cr.
R, 384, 128 S, W. (nd) 57, seems ic squarsly answer your
question, in the light of the quoted Artiocles 1lOs and 182,
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Ce Ce ¥y, Bupra, Telator waa in the penitentiary for rob-
bery. He sought discharge under a writ of habeas corpus
heard Sefore Hounomble Max M, Rogers, Distriet Judge at
Runtsville. It was his contontion that the indletment
egaingt him cherged conly rodviuery by the use of firearpas,
& capital case only, and that under the provislicns of

the ndove gquoted articles of our siatuw e, & jury eould
not be waived and & plea of gullty entered dbefore the
Courts, There was aoms question as ¢c whether the indiote
ment in the record on appeal was the one relief upcn in
the lowsr court, but nevertidsss the opinion of Judae
Bawkics clearly answers the gu stion you submity

"If the indictment i: fact charged re
1stor with robbery dy sssault and violence
and Dy putting the party robbed in fear of
1life and bodlly {ajury, end by using a fire-
arm, the dvate ocould sabandon that part of
the indictment slleging the use of & fire-
arm, and relator could then waive & Jury
and enter his ples of guilty to ordinary
robbery before the court without a jury,
Sce Gonzales v, State, 6838 Tex, Cr. R, £48,
£30, R26 S, W, 405j; Swceney v, State, 103
Tex, Cr. R, 393, 881 8, ¥, 5§71, snd cases
therein cited,”

You are therefors respectfully adviased thet in
our opinion if the indictment in your case oharges the of-
fensze of rothery, efter diseanrding the part hav refey-
ence to the use of firearms, that ths State eculd abandon
that part; and under the facts resented dy you, the tone
vioction appears regular,

Yours very truly
ATICRNEY GVKTRAL OF TEXAS

Iy

Benjamin Woodall
Assistant
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