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" ATTORMEY GENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Xonorable ¥. C. Andrevs, Chairman
.Board of Payrdons and Paroles
Austin, Texas

Dear 8irs

3 to sceapt. eonvict'
under conditions

grote us April ¥, 1981, vhose
sto” attachad, shoving that he would .
6 boy back in the penitentiary with-
ing his conditional pardon. The lstter
explains that he has not violated any law, but it
seens he is unadble to hold a job and he says that
the boy is anxious to go back to the penttentiary
if he oan Go so without forfeiting his good time
and being clessed as a parole violator, and that
the kin peaple of the Loy also think that he would
be better off 1if he returned tc the penitentiary.

NO COMMUNICATION 16 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROYED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT .
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Honorable ¥. C. Andrevs, Page 2

"Mr. Waid has vritten the Board a letter
doudting that hes has the aunthority to acscept
the conviet baok vithout his parole being ro-
voked. I would jJust like to know, from the
letters horein, if you could answer the fol-
loving questions:

*(1) Has thie defendant the right to
valve his cenditionsl perdon and have it cen-
celled and returp to the penitentiary asz a
conviét in good standing the same as vhen the
conditionel pardon vas issued?

. *"{2) Has Mr. ¥aid, the prison varden,
thes suthority to accept him dack in the peni-
tentiary under such conditions without havj.ng
the conditional pardon ‘revoked?”

- Upon uanmuon of the proolemation issued by Gov-
ernor O'Daniel upon recommendation of the Board of Pardons and
Paroles s VO nnd thc rolloving lwguaget

: ‘1:1' he 1s guilty at any time of any mis-
conduct or violation of the lawv, or for any
other reason the Governor mey deem suffilocient
{including .eny facdts not kmovn to the Governor
&t the time of this clemency), this conditlion-
&l pardon 18 subject to revosation at the Gov-
ernor's diserstion, with or without hearing,
st the Governor may determine, and the said
W. P. Parker may be, by order of the Governor,
roeturned to and eonfined in th.o penitontiary
until the end of his sentence.”

. The above quoted language follovs other conditions
ixposed 111 the proclamation, namely that the said Parker go to
work, totally sbstain from use of intoxicating liquors, ets.,
gone of which sppear to have been considered by you as violated

Y hinm,

The authority of the executive pover to grant condi-
tional pardons has bsen fully established. Any reasonable ocon-
dition may be imposed, Acceptance of a conditional pardon oar-
ries with it an scceptance of the conditions wpon which the par-
" don 1s grantedj snd it has been sald that unless the conditions
are unreasonabdle, illegal, immoral or impossible of performance,
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they are binding. It is essential to the validity of a condi-
tional pardon that 1t be accepted by the person in vhose favor
1t 1a issued. When so accepted, however, the conditions be-
come alike binding upon both grantor and grantes., 31 Tex. Jur.
;'?ST' 8 10; Ex parte Fraxier, 91 Tex. Or. R. 475, 239 S, V.

In the Frazier case appears the fellowingt

“* # #, Appellant was & convict, held in
sustody by constituted authority, under sentence
imposed by the courts., *The Governor aloné could
grant him relief from his situation, and, the
relief being ons of grace and not constraint,
the grantor could impose therein such conditions
a8 he sav £1t, within bounds of legality and
morality. Appellant was not compelled to accept
any pardon vhen offered, but, if one be tendered
with conditions and he did accept, the conditions
became alike hinding on both grantor and grantee.
It seems to be vithout possible difppute that
there may be a stipulation in such grant as to

. vho or vhat euthority may be looked to to decide

if any conditions imposed, be violated; and, if
there be such stipulations, this part of the
grant is equally binding upon hoth parties with
any other. In the ipstant casse appellant ac-
copted & pardon vith:conditions, and contain-
ing a stipulation as to vho should decide when
the conditions were violated; said stipulation
being in these vordst

®IIf the said Prazier is guilty of any mis-
conducst or violation of the laws of this state,
or there arises any other good and sufficient
resson in the opinion of the Governor jJjustify-
ing him in doing so, this parden is subkject to
be revoked at the Governor’s discretaion,’ . ‘)/
e P‘fj N

"I aeems to us that this recital makes 1t
plain that the Governor was agreed upon by the
parties to the grant, as the sole arblter vhen
and vhat should be held a termination of the
grant. Of vhat use or avail vould & scourt
hesring or judgment be, vhen it is sgreed upen
and written into the dosument as desisive that
whatever in the Governor’'s opinion justifies
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Ronoﬂblo ", C. m’, P&B’ ‘

hiwm shall be ground for revocation. There

is nothing in the terms of the grant whioch
binde tha Governor to hear testimony pro and
son, or wvhiah points out the routs he must

" tale in arriving at a conoclusion that the
grantes had violated the law or been gutllty o
of misconduot, or done any other thing daenad

of such chapacter by the Chief Executive as

- .

t0 meru: thas rovocation. e L

s 2 »,

*In our opinion the conditions impossd
by the pardon granted appellant were naither
ul.asa.l nor immorsl, and by acceptance of
‘samd he bound himself to sudbmit to a revooca~
tion when made by the Governor for any cauaes
vhich, in the opinion of the latter, justified
such agtion. Buch revecation could not and did
not deny to appellant his vight to a vrit of
habeas corpus, but vhen bronght hefore the
courts in obedience thereto he has no righi-~
and ve no power--to go beyond the terma agreed
upon dy him in his aocceptance, and br the Gov-
. oyYnor in his gmt, of such pardon." '

See 2ls0 Ex parte aadvm, 91 Tex. Or. R. 83, 236 8.
W. 963 Bx parte Davenport, 110 !ex.. cr. R. 326, 7 8. W. (24)
589. 60 A. L. R, 1803,

From the language of' the Frazier case, supra, it seems
clear that ths Governor would be sustained, if he shonid deter-
mine 1t to be to Parker's interest and the interest of sccliety
to choose to revoke the clemancy extended by virtue of the con-
ditional pardon. The expressions contained in the Parker pro-
c¢lamation are not materially at variance from those used by :
Governor Neff in extending a conditional pardon to Frasier.

As the matier nov stands, howvever, the Governor has
not seen it to exersise his prerogative to revoke the clemensy
and send Parker back to the penitentiary, The question is, can
Parker, having accepted the act of grace and mercy on the part
of the chief exscutive of this State, and having exercised his
chaice for freedom by aceepting the pardon and leaving the penal
institution to which he had been committed, now or later (at hia
own whim) decide to repudiate the clemency he sought and vwhich
vas oconditionally granted?
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It 18 ocur opinion that since Parker accepted the
oconditional pardon with all of its terms and conditions, the
choice of revocation lies exolusively within the disoretion
of the Qovernor; that such clemesnocy once ascepted by a con-
vict cannot be aftervards vaived and nullified by & mere
determination on the part of the conviet that he had rather
be incarcerated than comply with its terms, folloved by vol-
untary surrender. We therefore ansver your Tirst question
in the negative.

It follovs that the penitentiary authorities would

have no authority to sccept a convict returning to the prison
under the ciroumstances cutlined by you.

Id‘grn very truly
OVED MW ATTORNEY GENERAL OF TEXAS
FIRST ASSI : - By
ATTORNEY GENERAL Benjemin Woodall
, Assistant
BW1RS




