OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTORNKY SENERAL

Honorable George n.'Shoppard
Comptroller of Publie Acocounts
Austin, Texas

Dear Sir: Opinion 0-3456
. Re: Paymen xpsnser incurred

triet Attorney,

22;:19 » reQquests the opinion

¢ folloving matter:

& National
» into the service of
ted States.

Your letter of Apri
of this department up

It appear rr ur letter t Rr, Frank W, Nartin,
Diatriet Attorne Judiel strioct, Goliad, Texas,
iz a lLieutenant {ol eI e ‘fational Guard, and has been in-

duoted into the hat he is stetioned st Cemp
Bovwie, out of his s made several trips dack from
Camp Bovie order o of the affairs of hiz oivil of-
fice and 50 dis duties of his civil office at
ra, dwring vhioh time he incurred
cldent ¢t e discharge of such duties, It ap-
peary thet Xr, nx%éti is claiming no salary for the time in
vhich\ he a not aet ly engaged in performing the duties of

Distri ;ornoy. THe question vhich is asked 13 vhether the
expenses u§::9f « Xartin may be paid, and particularly
vhether t ellng expense incident to returning to his dis-

trict from ovnveod, and the expenszes incident to the return
trip to Erownwoed, may be paid.

Under the decisions of our Supreme Court in the cass
of Carpenter v, Sheppard, 135 8.W, (24) 562, a oivil officer of
this 8tate, wvho 13 an officor also in the National Guard, does
not vacate or forfeit his eivil office vhen he is induoted to
the sotive military service of the United States.
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18 follovs that the fact that the officer may be in-
ducted into the sotive military service of the United States
does not prevent the payment of such expenses as he may sctually
and necessarily incur in discharging the duties of his ¢ivil of-
fice,

In our opinion, hovever, the expenses incurred by Nr.
Nartin in ocoming to his distriet from Erowanvood, vhere his
militeary office requires him to de stationed, in order to per-
form the duties of his c¢ivil offiee, and the expenses incident
to the return trip to Brovnwood, may not be paid. The expenses
of these trips ere not such as are necessarily incurred in dis-
charging the duties of the c¢ivil office of Distriet Attorney. On
the contrary, the necessity for these expenditures asrises out of
the holding of the military offfece. The situation, to our mind,
. 48 much the same as if the Distriet Attorney vere sompelled, for
personal reasons, to make & trip outside of his distriet, in which
event ve think it olear that, though it would be necessary for him
to return to his distriet in order to diascharge the duties of his
eivil office, he ¢culd not have his expensess incurred in making
the return trip paid dy the State any more than he would be en-
titled to have the expenses of the going trip paid by the Btate,
In other wvords, in neither instance, has the presense of the dis-
triet attorney at the point outside of his distrioct been occasioned
by the necessity of disocharging a duty ineident to his eivil of-
fice as District Attorney, and it is only sueh traveling expenses
as are necessarily incurred in discharging the duties of the oivil
offioce of Distriot Attorney vhiech may be paid to the officer as
District Attorney.

Yours very truly
ATTORNAYY GENERAL OF TEXAS

Ay Banddda
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Asslistant
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