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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnaALD C. MANN
ATTORNEY GENERAL

Honorsble D, B, Barrow
Chief Exaniner and Chief Clerk

Board of Insurance Commissioners
Austin, Texas

Dear Sirs

{ case of death from
ary or naval serviece in
e of war or in case of death
while riding in en airplens,
puchdeath oceurring efter

0 Years from date of isews,

Your requet
fully considered by
Queast as fgllow

. has been received and care-
sgt, We quote from your e

{ BL11 136 \pwésed by the 48th Legislature,
- -1ng the operaticons of mutual assess~
msaociations in ?exas.

righte—ef the parties 1n any meterial way; end
earendments to the by-laws whiobh might sffect sush
righte of members must forthwith be meilad by
first-class mail to esoh certificate bolder af-
fected, In case of controversy theburden of
proof sball be on the company to prove the amsnd=-

ment was mailed to the member. ZHaoh certificate
must provide that 1t shell be incontestable, artexr

o
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having i.een in forge during the lifetime of

the insured for & period of two years from date
of issue, except for non-payment of sssessments}
provided, howsver, any assoclietion may 1ssue »a
certificate providing e benefit less then the
peximum beneflt nemed in the feos of the certi-
fioate in ocese of desth of the member by his

own nend while ssne or insane, 1t ahaI§ LT
provide that in case the age of the insured is
misstated, the smount of insurance shall Ve that
whiech the premium ectually peid would purchase

at the correct age, based on rates in foroe at
the time of the death of the insured. No certi-
Tiocate issued by such asgsociation, nor eny appli-
catica for the certificate shail contain language
¢r be in such form as to mislead the appliocant
or the policyholder as to the type of insuranoce
afforded. .-

"We have underlined the portion of the paragraph with
which we arse particulerly congernsed.

"Nill you pleaee advise 1f, under this provision of
the law, a mutval assessment insurance association
mey issue a poliey providing for a benefit less than
the maximum Yenefit in ocamse of feath from military
or navel service in time of war, or in case of desth
while riding in sn eirplene, such death occurring
after two years rrom date of issue.”

Y.u have correctly guoted the pertinent provisions of Sec~
tion ® of Senute Bill 135, 46th legislature of Texas, and
codified us Zection ¥ of irticle 5086B-1, Vernon's innotated
Texas Civil Stetutes., Such provisions are applicable to
utuel assessment insurance assoclations,

iife insurance oompanies organized and operating under
. Chapter 3, Title 78, Revised Civil Stetutes, mey plage exocap~-
tions ir their policies for violetions of condltions of the
policy relating to navel end military services in time of war.
See Saction 3 of Article 4732, Vernon's irnotated Texas Civil
Statutes, which reade s follows:

, "fhat the policy, or poliey end application,
shall constitute the entire contraoct between the
parties and shell be incontestable not later than
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two years from its date, except for nonpayment

of premiums; &nd which provision mey or may not,
st the option of the compeny, contein an exception
for vicletions of the conditions of the policey
releting to nnval and militery services in timze of
1773 P

Eowever, Texes courts have repestedly held thet mutual
agseassrent life insurance corporations are governed only by
the statutes particularly applicable tc them 2g such and that
the general insurance lews relative to life insurance companies
organized under Chapter 3, Title 78, Revised Civil Statutes,
ars inapplicable to rutual assessment life insurance tompanies.
See the following cases:

Bankers' Life & Losn Ass'n v. Bond, 113 S,W.(24)

1001

Bankers' life & locan iss'n v, Chase, 114 3. ¥.
(24) 374

General Life Insurance Co. v. Potter, 124 S. %
(2a) 409

The courts of Texas have_also held that mutuel assssament
1{fe insurence companies may place reaseonasble limitations on

their liabilities in their policies provided zame are not pro-
hibited by statute applig¢able to them. See the fo ng oases:

Imperial Life Insurance Company v. Thornten, 138
5, ¥, (24) 298

Bankers' lLife & Loan Ass'n v, Chese, 114 5, ¥,
- {24) 374

Benkera' Life & losn Ass'n v, Bond, 115 S, W,
(2a) lo01

Clearly Section 3 of Artiele 4732, Veraon's 3nnotated
Civil Stetutes, supra, applicable to life insurance compenies
generally, hes no application tc mutual assesament life ingur-
anee companies, ¥e must, therefore, lock to the provisions
¢f Section ¢ of Zenate Bill 1395, supra, for our angwer to
this question, &3 we have been unable tc find any other pro-
vision of law applicable to wutual assesament 1ife insurance
companias and applicable to the question before us, other

- than Section ©, supra.

1t is cur opinlon that Segtion ¥ of Senate Bill 135,
supra, is clear and unembiguoua.
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It is our opinion that said section olearly provides
that the certificate or policy of insurance must provide that
sane shall be incontestable, after having been in forece for
two years, except for nonpayment of sssessmente; this is
limited oniy by the provision relative to suicide, while
sane or insane, and by the proviso relative to mis-statemsnt
of age, etc. Sald seotion does not contain sny proviso re-
lative to the death of the insured during war, military or
naval gzervice or es a result of airplane hazard so es to
except seid risks from the incontestability feature of the
policy efter the polioy has been .in force for two years.

The statute is plain, and we c¢en npot reed suoh provisions

into it.

You nro,-thorarori, respeotfully advised thet it¢ is
the opinion of this Department thet your question should
be answersd in the negative, and it is so enswered.

Yours very truly
ATTORNEY. GENERAL OF TRXAS

T 45 1l . By f2%223;;?;55E;4~vé;*23/’/

ATTORNEY GENERAL Wm, J. Fanning
Agsiatant
WITIN

PROVED MAY 14, 1941




