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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Genmp C. MANN
ATVORNEY SENERAL

Honorable Ziomer Carrison, Jr., Director - ,
Dapartment of Publio SAfotr T

Canmp Mabry :

Austin, Texas

Dear Sirs opinion Mo, 0-3:47
Res Authority to a

’ This 13 in re 1 ta@_ {iry as to whather
or not your departasat is authond%zed Ao arresi uldridge
&, Price on a warrant asusd‘W- the

by .ou. nnd-obtained
¥ that Zldridge S.
orn complaint before a
|6 lawa of that atate, with
jubérdination of Perjury”.
; offense the sald Tldridge
The Governor of Kansas raquested
: use said party to be arrested
{he lew enforoement officers of Xansas. -
said party's attorneys, the Governor of
tion hearing in hls office on the
; peh 26, 1941, at which hesyring the said
Eldridg< S. \Crice 'oluntarily appeared and testifledy
and after gald bdaring the Governcr ordered that the said

warrant, direéﬁed to nll officers of Texas, ordering that
the sald Price be srrested and 4delivered to the agont of
the Governor of Kansas.

Several hours prior to the holding of the extra-
dition hearing defore the Governor, and vhile ths sald

NO COMMUNICATION (8 TO S8 CONSTRUELD AS A DEPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY OENERAL OR FIRST M.I.:TAN'I' -
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Honorable Lee kErady -~ page 2

costing $2,205,.00., It has als0 installed & vault dcor

&t & cost of $800,00, Venitian blinds st = cost of

$71.20 and 2 Keon sign at the entrance of the customers?
vault at a cost of $20,00. These itoms have been added
tc the cost of the bhuilding, making a total of $19,130.12,
at which figurs the building is carried on the books of
‘the bank. This bank has inveatoed in movable fixtures a
sum equal to 16% of its capital and surplus.

"The bank has taken the pogition that the built-in marbdle
fixtures shove mentioned having been oconstructed on brick
valls, constiiute a part of the tmilding and, therefore,
are not fixtures within the purview of Article 512 above

wontioned. The sams position is takon with referencs to

the vault door, Venitisn blinds sud Neon sign.

®pPlease advise whether or not thess mparble fixtures, this
vault door, blinds and sign are ‘fixtures! within the pur-
view of Article 812, or whether they comstitute a :
of the banking house within the meaning of that Statute,®

Your inquiry is incapshble of @ defirite or fimal
mwg one way or the other, for the reasons hesreipafter
gtated. ) b

. The term “fixtures®, in legal contemplation,
ordinarily means those articles or things that are per-
mengntly attached to the land, with the intention that
they shiould becoms & part thereef'. Obviocusly, the word
is not used in this scnse in the dank statute, but rather
it is used in the sepso of personal property cosmonly
knovn as *trade fixtures®, These trede fixtureas may,
and in moat instances de, consist of articles cppable
of permanent attachment to the land, but on the other
hand, they are likewise equally sapsbla of use as por-
sonal property, with no intention whatever of perman-
ently attaching them to the realty.

The mpatter is not datormined by any rule of
physical or structural attachment of the fixture to the
land, such physical attachment, and the sxtent and nature
theroof, are merely circumstancss tending to ovidence the
real intention of the person or parsons owning the bdailld-
ing and the fiztures. BRach and svery artiocle wantioned
by you mAy, prosent the proper intemtion, becoms and bHe &
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The Distriot Judgs, the lionoradle 5, 3. Carr, lssued a writ
of habsas Corpus immediately in words as follows:

#,RIT OF FABTZAS COTRUS
*THT STATS OF THXAS. )

"o T. L. Poole, Sheriff of La Salle County, Texas,
or any other Peace Officer in said State into
wnose hands this writ may be planced Greeting:

*Your are hereby commanced to produce defore
ne at Jourdanton in the County of Atascosa, State
of Texas, on the 26th day of March, A. D, 1941, at
10 o*clock A, ¥,, the person of Z. S. Price whom
i1t 18 alleged i3 now illegally restrained of his -
liberty, when and where cause aust be shown why
the said £, S, Price is held in custody ar restrain-
od Of_ ma libertYQ . coe . sewns s

LE &

i
P S

*Hére;n fail not and due raturn nuice herésf;.ﬁfj?s.
*Witness my signature this 26th day of Harch, - -

R B S LSATE -

. 19'01‘ _ - e ,’a‘a"; ‘m':_‘:.__“. -
) _ *5. B. CARR
~"Judge, Slst Judiolal District of Texas"
After said writ of habeas corpus was issued in said éaae,
the extradition hearing was held during the afternoon of
the sane day as meationed above. The sald Eldridge S,
Irice was not under arrest or in the custody of anyone at% -
the tins tha writ was issued or during the extradsition.
hearing, and e attended the hasring voluntarily.

Immediately after the extradition hearins the
Covernor issued his exscutive warrant for the arrest of the
said Price, referred to above; but before the same could de
exeduted, and within & few minutes after sald hearing, the
said Price was taken into custody near the Governor's office
in the corridors of the State Capitol Building by ir, T. H.
- Foole, Sheriff of la Salle County, and said Sheriff took ths
said Price to Jourdanton, Atascosa County, bafore the Hon,
S, B, Carr, who presided over the Distriot Courts in both
La Salle and Atascosa counties as Judge of the 8lat Judl-
cial District, and Judge Carr released the said Price on
bond by virtue of an order as follows: : :
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*7Xx Parte: ¢ IN Td~ DISTRICT COURT,
- Yy 34 PRICT ¢ LA SALLT COUNTY, TTXAS

"The Sheriff of La Salle County, Texas, have
ing produoced the body of ™., 5. Frice, before the
District Court at Jourdanton, Toxas, in pursuance’
of a rit of Habeas Corpus herstofore iasued by
this Court, and the Court not having sufficient
time to hear said ¥Writ on its merits, the sald
hearing is postponed until April 1lth, A. D.,
1941, at 10:00 o'olook A, 3., in the District
gggrt Room at Cotulla, Ia Salle County, Texas,

“The said %. S. Frice is hereby direoted to
appsar befors the sald Court at sald time, o

#In the meantize the said E, S, Prdce will -

be released from the custody of the Sheriff of Ia =

Salle County, Texas, upon said Price giving dond
for his sppearance as afore stated ln the sum of
GiTF TTICUSAND Dollars, to be approved by the Sheriff
of la Salle County, Texas. , ,

"Dated this 27th day of Liarch, A{_D.. 1941.

e | *3, B. CAFR
| JUDGE, 8lat JUDICIAL
DISTRICT OF TLXAS"

ilo writ of habeas oorpus in this cass was served
on anybody, except that one was served on the said T. H.
Foole the morning the petition for writ of habeas corpus
was filed, and that service was befors the said Price was
in cuatody of anyons, N0 writ or process was evar served
on the Department of Tublic Safety or any member or agent
thereof, or on any menber of the Attorney General's Depart-
mont, or on any ransas officer. After the =ald Price was
" veleased on bond by Judge S. B. Carr, the Judge wrots a
letter to the County Attorney of Johnson County, Kansas,
tha oounty in which the said Prige was charged with perjury

and subordination of perjury, and the Judge also advised an

Agslatant Attorrney General of Texas by long distange tele-~
phone gonversation that a habeas sorpus hearing would be

256
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Fonorable ilomer Carrison, Jr.,, Director, Page 5

held on April 21, 1941. A hearing was held on that date in
Tloresville, tillson County, which is also in Judge Carr's
district, anéd no one appeared before the court exoept Sherife
T. H. Toole and the saild ldridge S. Price, and no teatimony
of any kind was heard by the court or offered by anyone,

but tho court entered an order ac followst

&

_ - "Ho. 1459 - | |
“Tx Parte: "’ ¢ YN TH" DISTRICT COUR? .
. S. Price . 1 OF LA SALLZ GOUNFY, TTXAS

*Cn this the 21et day of April, A. D., 1941,
came on to be considered by the Court the above.
gtyled applicatlion for writ of Habeas Corpus, . =
filed herein on the 26th day of iHaroh, A. D., 1941, ..
and in pursuance to which a writ of Habeas Corpus .-
was cranted by this Court 'on the 27th day of March,:
Ae Doy 1941, and the s8aid E. S. Irioce, ‘having.been. .. :
allowed to give bond until a hearing oould bHe held..~
on the said writ of Rabeas Corpus; and 1%t appearing-.
to the Court that the Fansas authorities have been: -
properly and duly notified of this hearing eand the . -
sotting thereof on this date, and the Court having . -
been potiried in writing that  they 'would:not appear,: .-
and the Attorney General's ‘Office in Austin;:Texasyy -
has been given due notice of this heayring and of - . -
‘the setting, and the Assistant Attorney General,
Ceoll Totsh, having advised the Court that his Do~
partment was not interested in the writ of Habeas
Corpus hearing, and that they would not be present,
and as a matter of faot were not praesent, neither
was any representative from RKansas present, eand the
Court thersupon proceedad to hear all tcstimony -
introdvoed by the applicant, including his witnesses,
and having also fully considered the law applicable
to said writ of Habeas Corpus the Caurt is of the
opinion that said applicant, . S. Price, should
and ought to bes hy the Court fully diacharged under
said writ of llabeas Corpus and that the sald E. B.
Trioce should not further be molested, harrassed, or
arrested by T. H. Toele, Sheriff of La Salle County,
or by the Departaent of Tubllo Safety of the State
of Texas, or any mezber thereof, the Highway Fatrol,
or by any other peade officer in the State of Texas,
in oonnsction with, or by virtue of cexrtain extra-
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~&ition proeceedings had bsfors tha (overnor of
Texas on the 26th day of Yarch, A. D., 1941, or
by virtue of any other extradition varrant in
connzetion thaerewlth, )

*I% i1s therefore ORADRID, ADJUDGEID and
DECREZED by the Court that the applioant, =, S.
itice, bs, and he is hereby fully discharged
by the Court under and by virtue of the writ
of Zabeas Corpus growing out of extradition
procaadings herstofors had before the Covernor
of Texas on the 26th day of iarch, A, D., 1941,
and the said ., . Frioe is hereby fully dise
charged from and under the warrant of arrest
isguad by the Governor of Texas on the aforesaid
date, in pursuance to such extradition procsed- -
ings, and every peaoo officer in the State'of -
Texas is by. virtue of this Order direotsd and :
warnod not to molest, harrass, or arrest the
said ¥, 8. Friece, under any extradition warrant
issued in conneotlon with the said extradition
proceedings had before the Governor of Texas :
on the aforesaid date, or by virtue of any -other -
extradition warrant, or any other warrant 1ssued -
in connection therewith. : ' ; '

%3, B, Carr -
JUDCT, 8187 JUDICIAL
DISTRICT. OF TUXLS™

"We will pow prooead to consider the law in the
licht of the adove facts, and to determine whathar or not
your aunthority to arrest ldridge 5, Trice on the Covsrnor's
warrant has been affeoted by szaid order. .

we do not helieve that the hahoas corpus pro-
cesding in question affecte your right and duty to arrest
Eldridge &, rrice under ths authority of the Governorts
extradition warrant, OCur conclusion is based on twe grounds:
First, the habeas corpus proceeding was vold becauss the
relator, :ldridge S, Frioce, was not under custcdy or re-
straint wvhen the petition was presented to the oourt and the
virlt of habeas corpus issued, although he was taken into
custody later} and, Second, the question of the validity of
the Covernor's extradition warrant was not presented in the
habess corpus hearing and 1s thersfore not res Judicata

A




Honorable Homer Garrison, Jr., Dirsctor, Page 7

in so far as concerns persons who wers not served with a
writ or wore not litipants in said procseding.

“a will quote the Articlas 1z the Code of lrin-
ina)l FProcedure of Texass, which we bellieve have some Ysarings

' an this question. Artiele 113, C, C. ¥., says:

. "The writ of habeas corpus is tha ramedy
to be used when any person is restrained in
his liberty., It is an order issuad by a court

. or judge of competent jurisdiotion, directed
to any one having a person in hig oustody, or
under his restraint, commanding hia to produce
such person, at a time and place named in the
writ, end show why he iz held in custody or

-undor restraint.

m1019 122, C. c. Po. ‘ayﬁs .‘

"shen npplication has boen mnde to = Judgo
-under the cirocumstances set forth in the two
preceding articles, he shall appoint a time when
‘he will examine the cause ol the applicant, end
issue the writ returnable at that time, in the
eounty where the offenee is chargsd in the in- .
diotnent or information to have been comnitted.
tle shall also spaeaify some place in the county
winere he will hear theTapplioation.” .

ﬁrﬁiOIQ 127' f:. CI 0’ 8&78'

*The writ of habeas gorpus shall be granted
. without delay by the judge or court receiving the
* petition, unlaess it be nmanifest from the petition
itgelf, or suns documents annexed to it, that the
varty is entitled to ao relief whatever.”

Artiocle 133, C. C. P., says:
“The words."oonfined'. '1mpriboned', *in

custody', fconfinement', 'imprisoament,' refer,
not only to ths actual, corporeal and foreible

259
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detention of & perron, but likewige to any oo~
ercive repsurcs by threate, meneces or ths fear
of injury, whersby one person exercises a con-
trol over the person of another, snd detalns him
within certain limits.®

Artiels 134, C. C. P., saysi

*By 'regtraint' is moesn$ the kind of oone
trol whish ons person exeroises ovar ancther,
not to eonfine him within certaia limits, dut
to subJeot him to the genaral authority and
power of the person slalaing such »ight."

Artiocle 135, €, C. P,, sayas:

*The writ of hnhoqn aorpu. tt 1nt¢udtﬁ ta
be appliocable to all sdch cases of sonfinement
and restraint, where thers is 2o lawful right: v
in the person exercising ths power, Or ﬂhori.-' z
though the power in faot exists, u is exeprs: v
;1:04 in a nnnncr or dogroo net sanctian.d h;

aw, " ;

‘rtin. 156' c. Go ?., u""

.- - "The Judge or nourt$ trtor hqsinc lxnntnod
the return eand all dosuments attached, ann.kuura -
the testimony offered on doth sides, shall;: ac¢, o
eording to the facts and oireumstances of

case, progeed esither to renand‘the party tnha
sustody, admit him to bail or &ischarge himj
provided, that no dersandant shall de Gisoharacd
after 1nﬂ1ch¢enﬁ without bnil.

In this case the rclator was not unacr enstody
or restraint when the writ of habeas corpus was issued,
end it ${8 our conolusion that bsocause of that Taect the
writ and the proceedings following were vold. In the
case of Ex parte Snyder, 39 Tex., Cr. R. 120, 4L S. W¥.
1108, the Court of Oriminal A@yoaln of Toxas said:
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"Hefore a party can resort to the writ
of habeas corpus, he must be oconfined in Jall
or restrained of his liberty. . .~

In the case of "x parte Beamer, 116 Tex. 35, 285 S, I,
255, the Zupreme Court of Texss sald:

e o« +It i8 & well~eatablished prinoiple
of law that, if one is entitled to the writ
of hebees oorpus, he must be astually restrain-
ed of bis liberty, or et least there must be
some lepgal restraint other than msre moral
8!1&81021. . o™

The same holding was also made in the recent case of Ex
parte Dumas, 137 Tex. Orim. R. 3524, 132 3, v, {248) 883,
We have been unable to find a Texas appellate court ocass
in whioh the relator was at liberty when the writ of
habeas ccrpus was issued in his Vehall and then taken
into oustody prior to the hearing. In all of the Texas
cases on thiz question that we have found, the relator
was at liberty at the time of the hearing in the trial
oourt or 2t the time of the hearing in the appsllate
court; but, the language of the Texas decisions indicatesn
that the writ cannot legally ifssue if the relator is at
1iderty at the time of issuance, and we are unable to
see how his subaequent arreat oan validate the writ eand
the proceedings thereunder. In the case of In re Brydon,
9 N, ¥4, 647, L3 Pac. 691, an origianal habeas eorpus pro-
ceeding decided by the Suprems Court of Hew liexieo, the
relator was not under ocustody or restraint when the
petition for the writ in his behalf was filled, but prior
to the hearing he was taken into sustody by the sheriff
who wae alleged to have him under arrest; and the gourt
held that he was not entitled to en order of release, and
in its opinion saidt

e « o To invoke the aetion of this court,
there must he a substantial oase, and there
ocannot be with the petitioner at large, in the
enljoyment of his lidberty, st the date when the
petition was filed. , .~
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- In this case no evidence was 1ntroduoed in the
hoarins at floresville before the Honorable 5. 3, Carr,
‘and we arc unable to see how he sould pass on the validity
cf tha loveraor's extradition varrant, evea though he
purports in his fudgnent to adjudioate that iscsue. It
=ay be that 1f the faots concerning the validity af the
Covarnor's warrant had heen presented in that hearing so
taat the Judie ocould have rassed on them his judgment
would have been res judigata on the issues raised thereby
as to everyone, including persons not parties to the pro-
. cesding, but no evidence was introduced and no member of
the Department of Public Safety, or any of its officers
or agents, was a party to the proceeding, and we do not
believe that the question of the walidity of the bovernor's
warrant is r¢s Jjudiocatas as far as they are concerned.: A
Therefore, they are not bound by Judge Carr'a order. In - "
25 Ameriocan Jurisprudenoe 252. 1t says: N S

"It is the'well-estdblished general rule R
e« ¢ o that discharge: upon habeas corpus operates = !
as a bar and estoppsl only as to the particular -
proceeding or progess under review and is res
Judicata.only upon the .sams: quostion preaented S
under‘the ‘sane. state or raots.=. o T .:u*~fu' S

In the case or Desmond V. gggara. (U;J.c c. A.) 18 ?ed. (2&)
503, which concerned an extradition prooeeding, & very
sinilar queation to the one involved nere arose, and the
court sald:

nIt 1s lastly contended that a‘rormgr
order of disocharge in a habeas corpus proceed-
ing between the same rarties is res adjudioata.
The faots upon which this contention ia based
are as follows: There were two hearings or the
same gharge before two different committing
magistratea, On the former the only testimony)
offared by the Canadian government oonsisted of
tae affidavits and doouments certified or authen-
ticated by the Ameriozn consul at Vioctoria, and
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~in the first habeas dorpus prooeeding the ocourt
below held that such certification was unauthor-
‘ized and void. The appellee was then held for
further proceedings under anothsr warrant. On
the second hearing befare the coamitiing negis-
trate, the Canadian covernment offered the same -
dogunentary evidence, and also oral teatimony

to which we have referred in an earlier part of
this opinicn.

"In the second habeas corpua proceeding, the
court below adhered to ita former ruling that the
docunentary evidence was not properly authenticated,
and further held that the mode of muthentiocation
prascribed by the statute was exclusive, and that
oral testimony was not competent. Assuming, without
deafdingz that the first order of discharge was res
adjudicata, 1t could only he so as to the ¢ase then
before the court. On the mecond hearing, as ale
ready stated, further competert testimony was

- offered by the Canadian government, sufficlent in
1tgelf to make out a prima facie c¢ase, rezardless
of the certification by thse conaular officer. ¥ronm
this statenant it becomss &t once apparent that
the order in the first proceeding was not a var
tc the second proge , based g8 it was on dif-
Terent testimony.® (uUnderscoring ours.)

A sipilar hoiding was also followed in the case of Feople
v. Toman, 364 Ill. 516, 4 M. F. (24) 859, ‘

tie have aexamined the CGoverncr's extradition warrant
about which you ssk, ard we rfind that 4t ia in proper fora.
For the reasong outlined above, vve hold that the habeas cor-
pus prodgeedings in question, iacluding Judge Carr's finel -
order, are not binding on the Departuent of Tublioe Safety.
Cur answer to your question-is that your department is author-
ized to arrest Adridge 2. Price on the warrant issued by
the Covernor. '

-

:OVED MAY 14, 19 Yours very truly
ATTORHEY GTHTRAL OF TVXAS

FIRST ASSISTANT _ %/ ﬁ m
ATTORNEY GENERAL By .

cil C. Rotgch
' Assglgtant

CCR:1h



