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beaaquitted on e chargo
lﬂf EIMvasGa Il““‘t Wi WAL
a Xotor vehicle as to A,
n & subsegquent trial fbr
neglipsnt homicide of B,
suseesstfully rliuo
the Dlsa of former Jeopardy?
Your regquast gion jon the hereinabove caption-
: - o guote from your lattsy in

ase does not appear o have ,
Toxan we ask your opinion thereon for
sslves snd the eocurt.

1A B are standing olose to each other on
B 5.2 ¥ highway and telking together and D in
his autoqu runs into them, if he be aaguitted on

& oharge af/aggravated assault with & motor vebicle

es %o A, in a subsequent trial for negligent homicide

of B, may he suceessfully raise the ples of former
jeopardy?"

Artiele 1, Heotlon 14 of the Texas Constitution provides
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"o person, for the same offence, shall be
twice put in jcoperdy of life or liberty, nor shall
& perscn te again put upon trial for the seme offencs,
after & verdicet of not guilty in & ¢ourt of competent

jurisdietion."

The same provision iz elso conteined in the Cods of Crimina;
Procedure. Article 8, Yeruon's #nnoteted Code of Crimimal Proce
dure.

There are nc stetutes defining the terms used or declaring
the extent of the application of the right - only eneotments
providing when and how jeopardy may be pleaded. Arte, BO8, 509
and 510 of Vernon's Apnnotated Ccfe of Criminal Froeedure read
as follows:

A yob ®AD MM e ity aneanlcel wlas
Fhih B § AW S RIAT i DY WA G WaTR

heerd for the defendant ere:

e whidah anm ha
U i wi UEBl W

“l1. Thet he hes Yeen convicted legally, in &
court of competent jurisdiction, upen the sane
acousation, after having been tried upon the merits
for the sanme offense.

"2, That he Las been Before soquitted by & Jury
of the accusation against him, in e court of ocompetant
Jurisdiction, whether the agquittal wes regulsr or
irregular.” -

Art., 509, "IEvery special plea shall be verified
by the arfidavit of the defenéant."

Art. Bl10. "All issues of fact presented by a
spacieal plea shall de tried by s jJury."™

The courte are very liberal in eonstruing the constitutione
provisions, extending the ruls to ceases within its reason though
not within its words, While statutes are to bs stristly inter-
preted as against persons charged with erime, provisions intro-
duced in thelr favor should be construed libersllyj end the same
distinoetion applies to a written constitution., OUrisham v, State
19 Yex., Cr. 4Apps. 504,

Unier the existing application of the prineiple of Jeo~
pardy, & diatipction is drawn between Jeaoperdy and former
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oconviotion and aocguittal. The former is prediceted upon a
prosecution dlscharged for vallid osuses without a verdiot) the
latter pre-supposes end is based upon verdiots renderad. rishem
v. State, aupra.

Inasmuch as you predicats your Question upcn an acquittal
on a gharge of agzravated ssseult with a motor vehiole, we
presums that you desire to know whether & plea of former ao-
quittal will lie under the faets stated.

In Texeas thore is & well recognized distinction between the
pleas cf former conviction and former asquittal. The plea of
former conviction only requires that the transaotioan, or the
facts constituting it, be the same. Former asquittal, on the
other hand, requires not only that the transaction be the same
but alzc thet the two indiotments be suspeptible of as rustain-
able by the same eroog. 1% has been sald that this distinotion
is the rcc%IF of the doatrine of carving. 18 Tex. Jur. p. 687,
Sec, B89 Wright v, State, 17 Tex. Cr. Apps. 10683 Simeo v, State,
¢ Tex, Or. Appa. 336,

Before an accussd oan interpose the defense of former aé-
quittel, the formwer trisl must have been upon the same identical
orimifial aot for which the State is again seeking to prosecute
him. 7The orime must be the same in doth oases though the
pleadings differ in immsterial ciroumesances. The sams offensse.
neans the fdentical oriminal set or omission; not the seme
offenss @0 nomine, or one of the same naturs., 12 Tex, Jur. p.
m. S5ec. 83Y., Williams v, Btato, 188 8, ¥, 48, :

¥here, as under the facts here submitted, more than one
person is killed or injured "at the same time,” a diffiouls
question often arises as to whether the person responsible for
such injuries and/or deaths committed cns offense or ssveral
offenses within the .rule relating to double Jeopardy.

¥here two or more wrongful acts are eommitted dy the de-
fendant, as several shots or blows, even though closely son~-
nected in point of tizme, if they are directed at dirferent
persons and result in the injury or death of such pesracns, there
is apparentlz no quastior but that the offenses are distinet
and an acquittal of the murder of or eassault upon one person
i@ not a dar to a prosecution for the murder of or eassault upon
ancthsr., The oases geneyslly, including those in Texas, are
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in accord on this polint. 8 Ruling Cafe iaw p. 151, Sec. 139;
Aygustine v, itate, (Tex. Ci. Appe.) 858 &, ¥, 77; CLkelton v,
Stete, (Tex. Cr., hep.) 10 &, &, (24) B84,

In the letter csse tlLe scoused, with a single barreled
shotgun, fired at two men paseing Lis house and they both fell,
one mortally wounded, and, on the other running awsy, the =¢-~
cused reloaded his gun and shot him again. 7The court says
that there were two separate and distinot assaults on the se-
ocond man, enf that in . no event would the asquittal on the last
assault upon the sscond man bar e prosecution for the murder
of the other man. &ee also the case of Xelly v. State (Tex,
Cr. Bce.) 6B &, ¥, 915, where the evidence showed that appel-
lant, "grebbed hiz pistol end rfired twice just ar repidly as
he cogld,” and killed two breothers in the same &f{fficulty,

He gloaded former acqguittal of killing one 4im the trial for
killing the other, he court held thet the plea could not bve
sustained by the ovidence, because {t showed it was not one
aot of volition on the part of the sppellant, dut two shots,
two separate and distinet intentioms, two acts, two volitiocns,
contemporanecus. ' ’

¥here the results to different individuals were bdbrought
about by & single wrongful act, as & single shot or blow, how-
ever, the cases are in conflict as to whethsr separate offenses
or only one offense was commitited. bome cases have held that
there are not seperate offenses where there is dut a single aot,
even though two or more persons are sssaulted or killed theredy.
Some of these cases so holding do so upon the ground that under
such eircumstences there is & single wrongful or eriminal intent
and therefore thers cannot be several prosecutions without in-
fringemant of the rule against double jeopardy. Other ocourts,
however, have pointed ocut thsat the charges and evidesce upon
the two prosecutions involving ssseult upon or murder of two
dirferent persons under such ¢ircumstances are not identicel so
as to oreateidentity of offenges within the rule relating to
doubls Jeopardy.

. From Bishop's Work on Criminal law, (9th Zdition, 1923)
Seoction 1061, we quote as followst

"ihere the sams blow wounds or kills two men,
it is competent for the pleader to cherge 1t as
inflicted on the twoj in other words, the prosecut-

o6
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ing power may, if it pleeses, trest it as cune
offence. but the indictment will be equally good

if it sllezes the beating or killing of one of them.
Should the prosecutor chocse the latter form, there
ig suthority for saying thst & Jjeopardy for the sot
viewed es a battery or homiocide of one of the men
will bar an indictment for it i1z an cffence to the
other; and there is other authority that will net.
Obviously there is s difference between one volition
and cone transaetion. Cn a view of our combined
authorities there is 1ittle room for denial that in
orr transaction & pereon mey commit dAistinet offences
of assault or Lomieide upon 4iffersnt perscons, and be
separately punisbed for easch. &Hut if one by & single
volition should discharge into a congregation of peo=-
Ple a fire-arz loaded with pesas for shot, and each

of rifty different persons should be hit by a pea,

it would be startling to affirm that he could be
punished for assault and battery fifty times, and
cnoe for disturding the meeting. Certainly iv would
violate the spirit: if not the letter, of our
'twice~in-Jjeopardy’ guaranty; and every provieion
for the ease of persons aoccused of corime 18, to be
interpreted liberally, &s axtending to cases within
its apirit, whether within the letter or not.”

Cur examination of the cases on this psint in Texas and
in other Jurisdictions indicates that the difference in the
conclusicns resched by the vayrious cazes 18 brought about

largely on the guestion of fact es to whether the intent of

the defendant was single or plural.

The lesding case in Texes upon this point is Spaanell v.
State, 205 S. v. 357, vhere the defendant intentionelly shot
and killed cne Butler in alleged self-defenss. 4 bullet
rired at Butler killed the deferndant’s own wife at the same
time. The killing cf the wife wes apparently unintended. Two
indictments were returned ageinst the defendant, one for killing
his wife andthe cther for the killing of Butler. The defendant
waes rfirst tried upon the indicetment for the killing of his wife.
The case was trled on the theory that, if the defendent shot
Butler in justifieble self~defense, then he was not guilty of
the nurder for the acoidental shooting of his wife, and viee
varsa. He was acquitted upon the charge of killing his wife.
LEis acquittal was pleaded in ber of the further prosecution of
the charge of murder as to Putler, and the court of Criminal
Appeals held thet the fallure of the trial ocourt to admit
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svidence and submit to the Jury the issues raised by the plea
of former scquitial required a reversel of the Judgment of
the conviotion of the murder of butler. e quote from the
court's opinion as followst

"If he shot et Butler end in the same act
killed krs, Spannell unintentionally, his guilt
oT innocense of each of the homicides would de-
pend on vhether in shooting at Butler he soted
with malice or in self-defense. +#ssuming that the
shots were rired at Butler only, end killed Mrs,
Spannell, appellant heving no lntent or veolitien
to injure her, to determine whether he was guilty
or innocent on his trial for her murder it was
necessary to decids whether in shooting at Butler
he actad in self-defense or with malice., ©Cn this
state of faots the deoision that he was innceent
of the murder of lirs, Spannell necessarily involves
the finding thet appellant's act in firing et Butler
was not such ag to oonetitute murder,

"It follows that, whether in shooting at Butler
appellent scted with malice, or was justified, if in
the same aot, with no velition to injure his wife,
he killed her, there couléd de but cne offense, and
the gtate, prosesuting undsr separate iniictments
for each of the homicides, would be eoncluded as to
both by the judgment rendered in one of them, , "
Cook v, State {ilex. Cr. Rep.) 685 5, V, 872,

The opinion epproves the holding in the Cook case, supra,
where the question of the identity of the act and vollitilon
resulting in two injuries was rajsed on a plea of former
acquittal, In the Cook case, the defendant fired two shots in
rapid succession at cne person, one of the shots killing a
third person. A plea of former acquittel of aesseult with in-
tent to murder the person at whom the shots were fired was con~
gidered & bar to a prossoution for the murder of such third per-~
son, the court stating that where there ias cne act, one intent,
one volition, as is evidenced by the testimony of the assallant
in this cese, then the assallant cannot te convicted upon an act,
intent and volition for which he has been previcusly eequitted.

That the Texas cmses put the streas cn singleneas of
intent, in determining whether one or several offenses have
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been committed in this type of cese, 18 furtber illustrated
in the ocourt's opinion in the Spannell c¢ase, from which we
gquota at page 359 &s followst

"e do not understand the .shton Case, 31
lex, Cr. «{. 482, 21 5, «. 48, the Augustine Case,
41 TQX_. Cr. Ro 69, 52 O, ﬁo 7?' 96 r-.mo St- R.p.
765, and the Xeaton Case, 41 Tex. Cr. R, 68%, 57 S,
W, 1125, a8 varying from this view. In each of them
the ples was denied upon the ground that the two
homivldes were the result of separate acts, but the
prirciple controlling them is thus stated in the
sshton cuse, supru:

" *The true test in guch ceses must be that

if
the intent %o K11l the ons 1# &n Intention Tormad
and existi d.u;ﬁ%gf fror and indepshn.ent of %Et
Intention %0 kil) 2 otker, the two aegl cggggf
ocnatitute a af'g.lo‘ pliense.” (undersecoring ours)

Both the Spannell and the Cook eases were reversed because
of the failure to submit to the jury a plea of former acquittal.
The court in Lhe Cook case observed that the rule in reference
to pless of this kind ie, that if the plea shows upon its faoe
that they are dirferent transactions, independent of and not
oconnected with each other, then it is proper for the gcourt to
sustain the State's rotion to etrike out the plea. But if the
Plesa presents a question of fact, then it i{s & guestion for the
Jury, and not for the court. In other words, the ruls to be
deduced from tLese two cases is tiat where the offenses charged
in d4ifferent indletments or informations are soc diverse as not
to admit of proof that they are the sems, the court may decide
the 1ssus without submitting it to the Jury.

Tre facts submitted by you present the question of whether
only one or several offenses are copmeitted where two or moreé
persons are ianjured or killed as the result ¢f the gig%lo
negligengs of defendant, without any intent on his part %o
cause any injury.

<6 heve bven unable to Tind any Texuas cascs in which this
specific question hes been pesaed on by the Court of Criminel
appeals. In othsr Jjurlsdictions there 15 a dirsect confliet on
this point.

+8 under the faots submitted, theme cases usually arise
out of the death or injury of two Or more persocns ceused by the
negligent coperation of the dafendent's automobile. 1In 3tate
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v. Fredl nd, (iinn.)} 2873 I, W. 353, the defendant’e car ocollided
with enother car on a public highwey resulting in the death of
two persons in the other car, 8 dcfendant wea charged in

each of two indietments wiih murder in the third degres, cne

cf Baid indlotments beling based on the death of one of sald
pecsencers srd the ¢ ther indictment on tkhe death of the cther
pussenger. Loth indictments ere the same in substance except

es to neme of tne person killed; the sasme witnesses were pro-
duced before the grand Jury, and their names were identical as
indorsed upon esack indictment. Jhe defexrd ant was eoquitted on
the cherge in the Tirst indictrment end pleesded former mcquittal
when brought to irial on the other indiotment. The court re-
Jected the defendazt's plea -nd held that tre protection afforded
by the pglea of former Jeoperdy 12 not ageinst the peril of
seccnd punishment, but against teing egalin tried for the same
cffense. "The constitutionsl provision ageinst doudble jeopardy
Lae" the court sald, "for its objective that no one shemll de
brought into danger of punishment for the same offense more than
ciuce, But neither in the Federal nor in cur cwn constitution
1s there any prohibitiocn sgalnst successive prosecutions if the
wrongful act is tihe cause o separate and dlstinet offenses,”™
The court heid, further, that it is the identity of the offense,
end not of the sot, which is referred to in the opastitutiona
guaranty ageingt putting a person twice in jeoperdy, snd
specificaily, where two cr more persons are injureéd in their
persons, though it be by a single act, yet, since the conse-
quences a&ffect, separately, eech person injured, there is a
correaponding nuszber of distincet offenses., Some of the other
jurisdictions taking this view ars Oklahome (Fay v. ftate, 7}
Pac. {£4) 768), and I1llinois (People v. Allen, 14 L, E. {24)
397). 7There is, however, a strong dissenting opinion ip the
illinols case, '

The opposlite view ~ that & single set of negligence
on the part of g defendant, vhich results in the involuntary
killing or injuring of two cr more human beings; is ordinarily
s single offenege and is subject to but cne presecution - is
peld 4in Iowe {State v. Wheelock, 250 ¥, %, 617); Tenn. (Smith
v. State, 2l ¢, w., (24) 400); and iiew Jersey {(Stete v. Cosgrove,
135 Atl., 871). The basis for this view is, in our opimnion,
best expressed in the dissenting opinion of Justice Shaw in the
Illinols cuse of Feople v, illen, supra, from which we quote
a5 Tollows on peage 407;

"I am unable to concur with the views expressed
in the foregoing opinion and becsuse of the importande
of the constitutional point involved feel it necessary
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to stgte my viewa. It must be borne in mind that
under the rule aincunced in thls cese a citizen may
be tried an indefinite number of times ror the

same oriminel sot until & jury is finelly found
vhick will recder & verdiot suitable to the prosecu-
tion. Unéer this rule, if & grossly negligent act
should result in a lerge number of deaths, the de-~
Tfendant might be tried es many different times os
there were Geaths involved. Lven though jury after
Jury might find thet he had not been grossly neg-
ligent, hse could be compelled to return agsin

and egain to stand trial on this one point, whiech
iz the gist of the cass,

"The orime involved 1s & zingle cffense
against the peace and dignity of the People~--i.s.
the reckless driving of an sutomobile. his is an
offense under the kotor Vehicle s~ot whether or not
any one is injJured or killed. This identiosl
offenge~~4.0., reckless driving--beconee involuntary
manslaughter by virtue of the Criminal Code and
regardless of any intent of the defendant, if one or
more personsd are killed and no matter how nany or
bhow few are killed. 7The defendent need have no
eriminal intent of eny kind, ss the result of the
aot, rather then the intent, is what determines the
charaoter ¢f the c¢rime, and that character is fixed
by the heppening of cne death or many from the
same sct.

"Thie has been 80 definitely held in so many
cases in other states as to make any review of the
suthorities in this dissenting opinion entirely
unnecessary. JSome Of these cases sre referred to
in the nsjority copinfcn and no effort is made to
Gistinguish them, nor ¢an they be successfully dis~-
tinguished, Lany of the cases referred to in the
¢pinior are such as involve intantionsl ects on the
part of the defendant, and, therefore, not in point,
The Minnesota case raiio& upon has besn saverely
eriticized and, ip my opinion, runs contrary to the
better reasgsoning of the ecurts of many other states,

"It 18 my view that this opinion definitely
impaire that provision of the Conastitution upon
which tihe defendant relles., Under this rule a de-
fendant would be subjected to being put in jeopardy,
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not only twice but many times, for omne criminal act.
Thuis is not only contrary to our constitution but
oppressive to nmy perscnal sense of justice., It is to
be hoped thet the Suprems Court of the United States
will sometime trike occasion to make an suthoritative
deocision on this important question. The courts of
¥innesota, Okleshoma, and now of Illinols, have ranged
themselves in opposition to the older line of cases
which appesy tc me to have been better deoided.*

The vase of People v. Barr (N. Y,) 181 N. E. 64, although
not an sutomobile collision case, 18 an instructive ¢ase upon
this subject, It involved the prosecution of the defendant on
& ohsrge of manslaughter for wrongfully zausing the death of
ten persons as the result of a fire, which the defendant should
have avoided as alleged. The defendant was oherged with negli-
E:nno in fajiling to install a system of sutematic aprinkiers

the duilding whare the fire ocaurred., All the deaths resulted
from the same cause. The question presented for the econsiders-
tion of the court was whether it inwvolved a single offense
ressulting in the death of ten persons or whather the defendant
wes gullty of ten offenses. The oircumstanees of the death
in the varicus ceses were identical. The trial court held that
ten offenses were presented. This holding was reversed by the
Court of Appeals, which held that only a ainglo offense was
involved. The court said: |

/

“In our judgmsnt, the beneficent purpose of
the statute sho 11!?5]!1][3&!$ﬁla« DY & DATTOW
athnlieal Gonstruction WhLO AD P runtl
[+] *!31EEIlE!EﬂiiﬁﬁiliﬂiﬂiiﬂlﬂﬂilﬁfiliI][IlEi
¢ belleve that tc perx en separate indiotments

before ten 4ifferent grand Juries without the
direction of the court and ten separate trials

on the charge of manslaughter, all growing out

of the failure of the relators to install an
automeatic sprinkler system in the bWullding in ques-
tion, would be e¢ontrary to the statute. True 1%

is that ten indictments are not involved in this
case; 8till the prineiple here asserted is the
sene. There is no pretense that relators had any
intent in fect to ¢ommit the orime of menslaughter,
The elleged crime was aceidental and involuntary,
not the result of an affirmative intentional act,
but the result of negligent fallure to aet,”

{Underscoring ours)
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The negligence of the defem ant is the gist of the offense
of agsravated assault with an automoblle (Guajardo v. “tate,
Tex. Cr. Apps,, 139 =, W, (84) 85) and aleo of the of fense of
negiigent homicide. (ienafee v, Ltate, ilex., Cr. apps., 87 S.v.
{(24) 478). <he defensa of contributory negligence is not avail-
able to sithar a prosecution for eggravated sssault with an
automoblle (Guajardo v. Etete, supra) or negligent homicide.
{Stover v. Utate, lex, Cr. Hep., 104 5. W, (B4) 48).

¥hile you do not state in your submission of the facts
thet U is charged in btoth informetions with the 4dentical
negligence, we presume from your sble brief thet such is the
gase and base our opinion on that premise,

_ Negligent homioide consiats in the doing of an act, law~
ful or unlawful, in & careless or negligent msnner, when there
is spparent danger of causing the death of some cne, but with no
apparent intention to kill., OJarfield v. State (Tex. Cr. Apps.)
43 5. ¥, (Ed, 108. BEee mnlso Arts. 18“"’18‘3’ VeA.P.C, ]

Article 1149 of Vernon's Annotnébd Penal Cole reads as
followst .

*If sny driver or operestor of a moter wvshiocle
or motoreyole shall wilfully or with negligence, as
ie defined in the Penal Code of this State in the
title anéd chapter on negligent homicide, c¢nllide with
or cause injury less than death to any other person he
shall be held guilty of aggraveted assgult, and, upon
conviction, shall be punished by fine not less then
Twenty-five ($25.00) Dollars, nor more thea One Thou-
sand (£1,000,00) ¥cllars, or by imprisonmeant in Jail
not less ithen one month nor more than two ysars, or by
both sueb fine end imprisonment; unless such injuries
result in death, in which evernt the driver or cpasrator
of any moter vehicle or motoreycle snsll be deslt with
under the genersl law of homicide.”

Artiole 1833 of Yernon's Annotated Penal Code reads as
follows:? - : '

"The want of proper care and oaution distinguishes
this offense from excusable homicide., The degree of
care and caution is such as & msn of ordinary prudence
would use under like ciroumstances.”
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This article constitutes a definition of "negligence”
applicsble to prosecutions, bhoth for sggravated essault with
en eutomobile and for negligent homicide. Young v. ltate, 47
5. Y. (2‘) 580; G\lld!rdo Yo ;;“'tate. 139 ::J. Ve (Sd, 85.

Under the facts here involved, D was ecquitted of the of-
fense of aggravated assault with an automobile on A. By virtue
of such verdiect, the jury necessarily found that D was not
negligent. Negligenes is not only a meterial element of saild
of fense but the gist thereof, 1 the Jtate should now be per-~
ritted to prosesute him for the negligent homioide of B, in
whieh that same aet of neg&igonca of V 18 also the ist of
this offense, we are of the cpinion that he would be subjeoted
to e second proseoution for the same meterial issue ~ his

negligence ~ for which he had once before been prosecuted and
soguiited.

From our study of the principles announced by the Texas
cases, we ers lead to the conclusion that where the prineiple
elezent of the first information or indictment ies also the
prineiple element of the second information or indiotment,
the “two offenses™ are identical and an acquittal on the trial
of the first will bar e subseguent prosecution on the second.

#hile the offense of aggravated msssult with 2 motor
vohicle and the ovffense of nsgligent homicide are diffsrent
offenses %n peme, they differ only in immeterisl sllegations.
They eare hoth prediceted on the identicsl criminal act or
omisaion - the negligence cf the defendant.

Those jurisdiotiops, such as Illincis, wiioh hold that
when two or mcore persons are ilnjured by a sin:zle eriminal aect,
there are as many separate and distinot offenses as there are
persons injursd by the unlawful eset, bagse their coneluslons
on the proposition that all the facts charged in emeh indict-
ment must be the same. They hold that the fact that the names
of the injured persons are different in the two indiotwents
makes them reperate offenses. To ifllustrate this strained mmd
technical view, we guote from the majority opinion in the
Illinecis case of Feople v. Allen, supra, 85 follows:

"Could a jury in the former oase, which charged
the manslaughter of Ray Duran, have returned s verdiet
for the manslaughter of Charlss Klafter? In indictments
for offenses against perscns or property the name of
the person injured must ve stated, if known. The
necessity for steting the name of the porson injured
48 to enable the defendant te plead eithor a former
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acquittal or conviction in cate of & seccnd proseocu-
tion by the same offense. . . an aocused cannot tve
tried for the mansleughter of eany cother perscn than
the one c¢ksrped by the indlotment upon whioch he is
thon belng tried. . . In order fcr one proseo:tion
to be & bar tc ancther, it is not sufficlent to show’
thaet the act is the same, but it nust be shown that
the cf{fense, algo, is the same in law and in Taet."

That this line of reasoning is not followed in Texas is
estevlished by the Spannell case and many other Texas cases.
In Texas it 18 resquired only that the orime must be the pame
though the pleadings 4iffer in immaterial oircumstencea. The
same offance means the identieal criminal aot or omissions
not the same offense eo nomine or one of the same nature.

12 Tex. Jurq P 885,

The offenses are not the same when ssparete offenses Aif-
fering in all their elements are set cut in the indieotuent, al-
though they ‘arise from the same transaction. 12 Tex, Jur. B57.
This is illustrated by the recent Texas case of Powsll v, State,
14 5, v, (23) 694, where it was held thet the soquittal of a
motorist prosecuted for murder for striking a pedestrian
4id4 not under a plea of former asquittal bar a prosecution
for failing to stop and render aid to the pedestrian, since
the motorist could be both innecent of murder and gullty of
not stopping., The court here eonceded that the killing of
the pedestrien and the defendant's failure to stop and render
ald ccoeurred at or sdout the same time,

Eishop on Criminal lew {$th Edition, 1983) Sesction 1051,
states as follows:

"Just prinociple seems tc sustain the follow-
ing: They {(offenses)} are not the same when . . .
(S) sach indictment mets out an offense Aiffering
in all its elements frow that in the other, though
both relste to cne transaction. . ."

Tzose Jurisdictions following ths view expressed in the
nejority opinion of the Illinols omse, in negligence cases,
apparently look at tie results of the cffense rather then at
the offense itself. e are of the opinion that such s view is
incompatible with the spirit of the c¢cnstitutional gusranty.

is gtated by Bishop's Criminal lsw st page 886, "the real
thing punisheble thersfore is his carslessnsase." It is thia
carelessness -~ negligence -~ that is made criminel in the Texas
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Hon. krnest Guinn, page 14

Code releting to negligent homioide and aggravated sssault

with an automobile. ©hile we have found no Texas cese involy~
ing a negligence ccse such as presented by the faotls here
involved, we construe the lexes Casss, on the general Ques-
ticn, as committed to the view that only one offense is eom-
ritted whers scveral persong are injured or killed by the sinrle
negligent act of the defendant,

You are, therefore, respectfully adviesed that it is tle
opinion of this Department that, under the facts stated, D
ray succeasfully reise the plea of former sequittal.

WET JUN 14, Vexy truly yours

FInZT ASSISTART
ATTORNEY GENERAL

EPIR




