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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN |

GIRALD C. MANN
ATTORUEY GENERAL

Honoratle Ralph Brook
County astorney
Ludbboeck County
Lubbook, Texss

Dear 3ir:

ng 6f the judgment ex~
vond to stay his juda-

od thea that set
nAzéiole 898, C.C.F.*
related questions under
‘1. ‘,a' e'c.Fl

o receipt of your letter re=-
questifg ¥ P ‘ department upon ths following
hi uote from your letter am follows:

Pirst; if\a &defendant is brought defore ths
4 enters & plea of guilty, or ia tried by
- ng oopficted, and the julgment prapared
Nened b¥ the County Judge, onn ths defendant,

e signing of ths judgment, execute a bond
to stay bis juldgment for the periocd or for a less
period than that set forth iz the Htadtute”

"amana. 42 the defendant sxecutes a hond to
stay the jJudgesat nsbn his senviction, sither LY plea
ef guilty or trial ¥y jury, and ls m& surrendered
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Hon. Ralph Brock, page 2

back to the Court by the bomdsmen on the date on
which his deferred judgment expires, does the Court
have to take the defondant baock at & later date, or
are the bondsmen lieble for the amount of rine and
eosta?

"A further question in, under the languasge of
the dond, oan the defendant be surrendered even before
the expiration of the tixs set forth in the bond and
evade theo payment of the fine and costs? It seems
t0 x8 that the statutes and the language of the btond
bind the defendant an? the bwondsmen tc pay, and not
allowing the defendant to serve his time out in jail.*

: Article 8%& of Varnon's Ainnotated Code of Criminal Proge-
dure, provides as follows:

*On eash verdiot of aequittal or econvietien,
the proper judgment shall be entered immadiately,
If acquitted the defendant shall be at onee dis~
oherBed from all further liability upon ths charge
for which be was triedi provided that, in misde~
weanor cases where there is returned a verdioes, or
¢ plea of gullty is entered and the punishment
assexsed is by fine only, the Court may, on written
request of the defsndant and for good eause shown,
defer judgment until soms other dey fixed dy order
of the Courty but in no event shall the Sudgment
be deferred for a longer period of tims than six
{6) months., On expimtion of the time fixed by the
order of the Court, the Court or Judge thereeof
shall enter judgment onr the verdiet or plss an
the sane shall be executed as pProvided by Chapter 4,
Title 9§, of the Code of Criminsl Procedurs of the
State of Texss. Provided further, that the Court
or Judge therear, in the exsroise of sound disoretion
may perrit the defendant where Jjudguent is deferred,
to remain &t larre on his ovn recognisance, or may
reguire Lbim to entexr into bond 4in a sum at least
Gouble the amount of the geseassd fine and cosls,
conditioned that the defendant and sureties, jointly
and ceverally, will pay sueh fine snd costs unleas
the defendant perscnally appears on the day set in the
order and disoharges the judgment in the manner pro-
vided by Chapter 4, fitls @ of the Cods of Criminasl
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Proocedure of the State of Texas; and for the snferece-
mant of any Judgment entered, all writs, procasaes
end remedies of the Uode of Criminel Frooedure are
mste applicable £0 far as unesessary to carry out the
provisiona of ihis artiecle.”

Articls 785, Chapter 4, Title ¥, Vernon's isnnotated Code
of Criminal Prooedurs, provides a3 follows!

"#hen She Jjudgment ugainet a defendant is
for a fine and oosts he sholl be discoherged from

the saxe?

"l. +“hsn the amount thsreof has been fully
pald,

2. When remitted by the proper suthorisy.

*3, ¥hen he has remained in custody for the
time required by law to satisfy the amount therecf,”

Arsiole 793 of sald Chapter and Title of Vernoa's Annotated

Gode of Criminal Proeedure reads as follows:

"¥hen a defendant iz aonvioted of a misdemeansy
and bis punishment iz assessed st & pssuniaxy fine,
if he is unsdle to pay the fine snd eoats adjuiged
against him, he may for such time as will satiafy -
the Jud.nnn{ bs put to work in the workhouss, or on
the county farm, or public improvemeuts of the
county, as proviﬁod in the suwogesding artiole, or if
thers be nc suoh workhouwe, farm or improvemants,
he sheall de imprisoned in 5:11 for a sufficliens
length of tima to &ischarge the full emount of fine
and costs el judged agsinat hiul rating such lebor or
imprisonnent at Three lollars (§$3.00) for each day

theresef,"

Prior to the awsadment of Article $9C in 1931, said Arti-
¢le required that the proper julgment "De entered immediately.”

in a oase suclk as presented by the faots submitted, where the

gnishment was ssrely a fine, the defendent, under Articles
$ immedipts payment of the fine

2 suffiolant

and scsts, or be pl

iength of time to ¢ haTgRe 5’
at the rete of {3.00 per day. In ccuntiaes whpr. thers wves no
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*workhouse ,” "eounty farz" or "publie iamprovement of the
sounty,” the varicus counties were burdened with the expense
of keeping end feeding such priscner until he had stayed in
Jeil for the nuxber of days required to 2ischsrge the fine
and costs at the rate rentioned,

ilie ewergency clsuse of ths Act amending srticle 898 of
the Code of Criminal Frocedurs (42nd legislsture, page 89,
Chapter 39, veetion £) reads as followes:

"sec., B. The faot that there is no provision
of the law whersby a person guilty of misdemeancr
and whose punishment has been asssessed dy fine eniy,
xay have ab opportunisy to pay the same, and that the

resent law works & hardahi ne
sthate, Oreates an emersanody, . . o ersgoring ours)

It is our opinion, therefore, that the Legisleture intended
by said smendment to give the court athority to give the defen-
dant an opportunity to raise the moaey and pay the fine and costs
if the court in its disoretion saw fit %0 40 so0 “on written re~
quest of the defendant and for good csuse shown,* Seid emendment
should, thersfore, be sc gonstrued as to give it the effect in-
tended by the legislature. | '

tes are of the opinion that, the swre fmet that the Juigment
was preparsd and signed by ths county Juldge, would not of itself
precluds the Jud:e from setting sside the Judgment and aseapting
the defendant’s bond and entering an order deferring the Juigment
for any period not to exoceef six months, provided the dsfendant
makes his request and shows proper caute before the Jjudgment has
been executed and bafors the end of the term., It is a general
rale that & Jjudgment may be set asids at any time before the
end of the term at which it was rendered, sither upon the courts
own motion or motion of & party, E6 Tex, Jur, p. 646, ¥#hether
"good cause™ i3 shown i3 within the court's discretion., &Eudbjesct
t0o the foregoing limitations, we unswer your first guestion in
the arfirmative,

The last clause of irticle 698, suprs, reads as follows:

", « o« 80nd for the enforcement of any judgment
entored, all writs, processes and remedies of the
Code of Criminel ¥rocedure are mede applicadble so
fayr a:ﬂnccoscur; to oarry oub the provisions of this
Article."

The caption of the bill amending Artiele 698 (icots 1921,
4208 legislature, page 59, Chapter 39) resds as follows:
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ran Aot to amend Article 6968 of the Code
of Oriminal Proeedure of the State of Texasn,
providiang thet the proper judgment bs sntered
on verdiots; providing that in misdemeancr cases
where the verdiet or plea is ?utx and the pun-
ishment is by fine only, the vourt cx Judge may
defer Judgnenti providing for the time apd mam~
ner, deferring juigment; providing for E%M_g
or bail for the de and presorid =
ollesn, u% :ooIarI% a8 exergenoy.” {(Undersocr~
ing ours.)

Froa the langusge of the statute and the language
of the caption, we are of the opinion that the "regsognizance”
and "Bail™ referred to in said artiole wers used by the Leg-
islature in the ssne sense as those terms are used in the
Ocde of Oriminal FProocedure generslly. We conclude, there-
fore, that Articles 4£4-440, of the Code of Criminsl Pro-
gedure, desling with the forfeiture of bail domde and re-
cognisanees, and Articles BS2-289 of the Code of Criminel
Prooedure, inl:l.nc with the surrender of the principal, are
applicable to the bonds and sureties mentioned in Article
898 of Vernon's snnotated GCeds of Criminmal Procedure.

The conditiomofl fﬁl bond as stated in Article
€968 are "that the defendant and sureties, jointly and sev-

srally, will pay saeh fine and costs uniess the defendant
X B0 the 4 n the order and dis-

8 aamney provided by Chapter 4,
imina) Procedure of the State of

Q 8 B
Title 9 of the of Cr
Toxasg « » "

It follows, thepefore, that if the defendant "is
not surrendsred Mok to the court by the bondsmen on the
date on whigh his deferred judgment expires,” as stated in
your ssoond question, the obligation is forfeited, and the
vondaxsn become liadble as prineipal judgment debtors, Ar-
tioles 484~440, Vepnon's Annotated Code of Criminal Procedure,
providing for the forfeiture of bail bonds and recognizances,
are aprliesble t© the bond menticned in iArticle 698.

In afiBW8F to your second question, you are respect-
fully advimsed that, under the facts stated, it is the opinion
of this department that where the defendant does not personally



it 8 I i, o

Hon. Ralph Brook, Page &

agpm on the day set in the order, the bondsmen becoms
1iable as principal Juigment dedtors und mey be prooesded
sgainst under .ytiscles 424-440 of Vernon's innotated Code
of Criminal Frocedurs. It is the further opinion of this
department that ths court does nct have “to take the de~
fendant bsok at a later daste.” The arrest or surrender of
the prinecipal after the forfeiture of the dail bond will
not relisve the sureties., DPut pending final Judgment, if
the prinoipel is spprehended, it is within the power of
the oourt to remi¢, either in whole aor in pgr:{’thc penalty

. mset aside in the bond., Lee v, State, {Tex. Orim. Rep,) 8
G. We 279,
’ Tos statutes end the language of the bdond, in

our opinion, are not subjeet to the construotion that the

" defendant snd his bYondsmen must pay the fine and eosts and

that the defendant sannot still serve cut his time in feil.

The only obligation resting on the bondsnen is to ses to

it that the defendant "personally sppesrs on the day set

in the order.” The defendsat may thon discharge the Jjuige

ment in eny of the several & sentioned in Article 788,

::pra.l One of the ways rrovided is to serxrve out his time
Jail,

Article R8R, Vermon's ianotated Code of Uriminsl
Irogsdure, provides as follows:

" Those who have deocas ball for the acoused,
Oor either of them, Mey ot any 7ime relieve them-
selves of thelr undertaking by surrendering the
agoused into the eustody of the sherxiff of the
oounty vhere he is prosecuted,”

It is our opinioa that the bondszen pay surrender
the defendant before the expiration of the time ast for in
the bond i they follew the provisions of article 282-289
Yo ie To Co Fo, rolating to the surrender of the prineipal.

In anewer toc your third question, you are respsote
Tully sdvised that it is the opinion of this department,
uader the faots stuated, that the dbondsmen, by following the
rocedure set out {n Articles 838889 of Vernon's annotated
‘ode of Criminel Frogedurs, mey swurrender the defendant defore
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the expiration of the dete set in the bond and theredy de
discharged of any further lilability on the dond,

%e are onolosing herewith the roru of bond sudb~
mitted with ycur guestion.

Trusting that the foregoing answers your qu.ltlon..

we are
Yery truly yours

ATIORNEY GENERAL OF TEXAS

Z Ji;;iiz/;szfZ~4"V
By

FIRST ASS1S:
ATTORNEY GENERAL
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