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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORMEY GENKRAL

Honorable Geo, H, Sheppard
Cozptrollier of Public Accounts
Austin, Texas

Dear Mr, Shoppard: Opinlon XNo, 0-3404

District hasg
nuxber of wmo
of his egleac

3 of Article 2092 of the Reviged Civil
buntly in foroo is as follows:

w12 a2 Judge of any Court is disqualified
in any case pending in his Qourt, and his dis-
qualification 1is cortifisd to the doverner,
thoe Governor may raguire the Judge of any
other of such Courts to exchange benches or
digtricts with the disqualified Judge, and
wmay, at any time, roquire any of such Judges
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to oxchange dietricts with each other or with
any cother Distrioct Judge. In case of the ab-
sence, sickness, or disqualification of any
Judge, any other of said Judges may hold

Court for him or pay transfer from hisg Court

to any cother of sald Courts any case or ypro-
ceeding then pending in the Court of said
abgent ., sick, or disqualified Judge and in
such circumstances the practicing lawyers of
the Court may eloct a specisl Judge of sald
Court in the same panner as provided in Chap-
ter 1 of Title 40 of the Ravised Civii Statutes
of 1025, and such speclal Judge when so olected
shall have and exercise all the povwers and du-
tios which the regular Judge of sald Gourt
oould have and exercise."

For the "manner” of the alaction of such ugectal
a

Judge, we are sent to Chapter 1 of Title 40, of the
Civil Btatutes of 1025,

vised

Revarting to this Chapter, we findi that Articles
1887 and 1803 are the only ones pertipent to our inquiry.

Article 1887 declares:

*ghould the judge of a District Court on
the first or any future day of a term fail or
refuse to hold thoe court, the practicing lav-
yors of the court yresent may olect from smong
their mmber a special judge whe shall hold
the court and proceed with the business there~
ot *

Article 1893 provides:

*iike elections pay be held from time to
time during thie term of the court to supply
the absonce, failure or inability of the Jjudge,

or of any special judge, to perform the duties
of the office."

Your inquiry calls for an original construction
of tho statutes quoted, since there is no court authority

in point.



C:
)

Honorable 4oeo. . Sheppard - page 3

The statutes are obescure, but we pust of neces-
sity "discover' the intention of the Legislature with
roespoot to the precise point of your inquiry.

The language of Articla 1887, "on the first or
any future day of a tern" has some slignificance. We think
it signifies by anticipation that notwithstanding the regu-
lar judge should fail or refuse to hold the court upon the
first day of the term, and that a special judge should be
selectoed in his stead, yet at a subsequent day of the term
thie regular judge might return and resume his duties, or
the special Jjudge might himself fail or refuse ‘to act,
whereupon another slection should he held sc that the
business of the court would go on as usual. It is eon-
ceivable, upon this theory, that there might be repeated
eloctions during tho term, according as the regular jixige
aight return and again fail or refuse to hold the court.

The languagae of Article 1893 accontuates the
construction just given to the guoted words from Article
1887, Article 1863, however, contains the following lan-
guage, which 1is even mors significant. It provides, "Iike
olections may be held from time to time during the torn*
to supply the absence of a judge.

From these meager indicia of intention, we are
constrained to advise you that the electlion of a special
Judge for the 17th Judicial District should be held on
the first day of each respective term, in the avent of
the failure or refusal of the regular judge to hold the
court, amnd as often thersaf'ter during each respective
term as the necessity therefor may require.

The following authorities tend to support our
conclugiong

House v. Ford, 258 5. ¥. 527,

Cox ve Uliver, 98 8. W. 598

Lowe v. State, 301 8. ¥W. 986;

Watson v. S8tate, 201 B. W. 988 .
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Trust that
anawers your mﬁ"’ “12:: we have gaid ut.:l.nfmtprily

¥Yery truly yours
) MAY 14 194k :
D ’ ATTORNRY GENRRAL OF TEXAS
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