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Honoradle Stansell Bryan, Fage £

The authority of the State Highway Commissioen,
touching the subjectematter of your letter, rests in the
following provisions of House Bill 77: |

*The 3tate Higzhway Commission szhall have
the power and authority upon tha basis of an
engineering and traffie inwvestigatioo to detey-
mine and £ix the maximum, reasonable and prudent
speed at any road or highway in%erseot;ons. rall-
way grads orocsings, curves, 8, OY upon an
other part of a hway, less than %Ee max {oum

ereinbefore fixed by this Act, taking 1into con-
sideration the width and scndition of the pave-
ment and other c¢ircumstamses on suchk portion of
said highkway as well as the usual traffiec therean.
That whenever the State Highway Commission shall
determine and rix the rate of 2pesd at any sald
point upon %%z_géggggf,at a less rate of speed
than the maximus herelnbefores set ferth in this
Act and shall declars the marimum, rsasonable
and prudent speed limit thereat by proper order
of the Commission entered on its minutes, suoh
rate of spesd shall beoome effective and opera~
tive at said point on sald highways whea appro-
priate signs giving notice thereof are erested
under the oxder of the Commission &t sudh inter-
asct%on or portion of the highway.® {Bmphasis
ours -

"It 1s observed that House Bill 77 does not employ
the term "State designated highway" or the expression “high~
ways whish are a part of the Btate Highway System" or terms
of similar restrietive import, Instead, the term "publie
highways", "highway™, "e highway" and “any highway" are used,

It is our opinjon that the legislature did not in-
tend to restrict the provisions of House Bill 77, relating
to the guestion before us, to State designated highways as
distinguished from county highways and roads,

The term "highway" is generic, including sll public
ways, The phrase "public highway™ is a tautological expres-
sion sinoe all highways are neoessarily publie,

It was held in Willlams v. Carrallé laz 8, W, B9,
30, (reversed in part on other grounds, 202 &, W. 504) that
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"tStreet' generally means & passegeway within the bounds of
& municipal corporation, while 'rosd' means a county highway
forming & communication between the city limita of one city
or tovn and the ¢ity limits of another city or town™ amd,
further, that while a street is a highway, it i3 not neces-
sarily true that a highway 1a a street.

In Fleteher v. Bordelon, 56 S. W. {24) 313, 31%,
it was sald

-
i

*The streets of olities are publie highways,
apd under the primary com rol of the Lezislatuyxe.,”

In Wood v, State, 45 S5, W, (24) 59¢, the Court of
Criminal Appesls of Texas considered appellant's coantention
that the road upon which he was alleged to have driven an
sutomobile while in a state of intoxiocation was not & publie
road within the contemplation of the law. In the oeourse of
its opinion the court observed as follows:

"Our own statutes throw light upon the ques-
tion, . . . It will be observed that the offense
of which appellant is eonvicted is one of thome
embraced in Chapter 1, Title 13 of the Fenal Code,
Article 8700 is found in Chapter 1, Title 116,

R. €. 8. relating to state highways. In the same
shapteyr and title, Artiole 5701‘ Section (g), is
found the following language: 'Publiec highway?
shal)l include any road, street, way, thoreoughfare
or dridge in this State not privately owned or
eontrolled, for the uss of vehlocles, over whioh
the State hes legizlative jurisdiotion under its
police power,”

In Phillips v. Henson, 30 8, W, (24) 10656, loes,
326 Mo. 282, it was held that the word "highway™, as used
in statutes requiring persons operating motor vehisles to
use the highest degree of o¢are, inoluded all highways travaled
by the publie, regardless of their legal status,

In Wood v, Town of Concord, 167 K, E, 311, 312, 2¢&8
Mags. 1858, 1t was held that the word "highway" connotes in
some connestions, and perhaps technically, a public way, ori-
ginal jurisdiction to lay out whioh is in county commissioners,
but in other connections is used domprehensively to ineclude
all kinds of publioc ways.
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In Crooker v, Jett, Mo, a-p., 93 3. W, (e4) 74,
78, 1t was held thet the word "highway", as used in a stat-
ute relating iv the operacion of automoblles on pubdblie highe
ways, was used in iis popular, rather than in i1ts technieal,
sense, snd was intended to include all highways traveled by
the public regardless of thelr legal status.

in iFowall Bros, Truek Line v, Filatt, C. C, 4.
Oklahoma, $8 Fed, (24) 879, 688, it was held that the term
*highway" is & name foYy ali kinds of public ways, including
® unty andéd township roeds, streets and alleys, turnplikes and
plank rcoadés, rallroeds and tramways, bridges and ferries,
canals and navigable waters; in short, that every publie
thoroughfare iz & hlgbway.

In Galloway v. %yatt Metal & Boller Works, 181 Seo,
187, 189 La, 837, it was pointed out that highways are pudlie
ways &s distinguiahsd from private ways, the distinguwishing
mark of & highway bsaing that it is open genaerally to pubdlie
use,

There 18 no lenzuage in the quoted provisions of
House Bill 77 of the Forty-seventh lLegislature indieating
any intent on the part of the lagielature to restrict the
use of tha terz "highway". In the absence of any such limit-
ation we are unwilling to attribute to the Leglslature un in-
tent to regulste only state desiguated highwaya as to the
rate of speed of vehlioles and as to reasonable driving reg-
ulations, and leave uoregulated end unrestrieted the driving
"of motor wvehicles on county roads oy county highways not
strietly s part of the Stoate Highway aystenm.

We conoelve the purpose of the legislature in the
enactment of House Bill 77, and of its provisions epplicable
to the gquestion at hand, to be to achlevw sarety on the high-
ways end roads in Texms. Ve belisve that the Leglslature ine
tended to empower the Ltate Highway Commissi on, upon the basis
of an engincering and treffie investigation, to determine and
fix the reasonable and prudent speed of motor vehicles on
oounty highweys and county roads when such becomes necessary
and desirable for the saufety of all the users thereof,

It is therefore the opinion of this department, in
answer to your speciric cuestion, that the Jtate Highway
Department dcas have suthority, under House E1ll 77 of the
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Forty-seventh Legislature, and in accordance therewlth, to
fix the rate of speed of motor vehicles on county roads and
county highways in MeLennan County which connect with desig-
neted State highways at less than the maximum provided for
by House Bill 77.

Yours very truly

Wil MAY 16, 941 ATTORNEY GENERAL OF TEXAS

FIRST ASL .Y NT
ATTORNEY GENERAL
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