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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTOANKY GENERAL

Honorahle George H. Shepperd w
Comptraller of Public Accounts -
Austin, Texas

Daar 3ir: Opiniam Xo. 0-3520/
Te: Taxablility, unde Lgtiolo 15,
of House B:L‘I.l o. :

Tour letter of Nay submits for our opinion
the following gruuuua, - capy of attached
letter to you Humd Company, through
its legal department:

"As we u of Seection

1 of the aboy for the taxa-
tim of stoge d the language

s article, it

Legislature to levy
actions which reault in the

: We shovuld lihe
. hy your office, and by
eral's Depurtment if necessary,
question.

of the tax-levying portion of

vhen such- invelve the voluntary acts of the par-
ties omocerned; the lnngun? does not affirmative-
1y indicate the intention tc tax the transaction
vhereby the estate or representative executor or
administrator, is invested with indicia of owner-
ship for the purpose of protecting the crsditors
of the Jdeceased and where such transactiocms result
from apesration of law. We understand, of course,
that all subsequent transfers by executors and
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administrators to legatees and distributees
vould be ta:able, for the apparent reason that
there 18 & novemont of the lepal title In each
casg from the estate of the decedent to other
persons,

"gince 1t sppears that portions of Article
XV were derivad froa the Federal Stamp Tax Law
end the resulations of the Bureaun of inteymal
Revenue thereunder, ve shouyld lilke to point out
that under Avticle 35 (g) of such regulsticns,

"tthe transfer of stock from the decedent

29 tha‘gdministrator or executor of the estate!
'..

is one of the

%15ales or transfers not subject to tax!
égigg. H., Stock Transfers, Vol. l. p. 424k,

(2) *Under the Federal regulaticns, Article 3%
n}s

"17he transfer of stock by an administrator
or executor to the legatse or distributest = * ¢

is one of the

"fgales or transfers subjeot to tax! (C.0.H.
Yol. 1, p. 4243, 2818),.

*m sddition to the foregoing, we should like
to point out that, from the point of view of prace
tiecality, it would be a matter of substantial
economy in handling and would contribute to acour-
acy in checking end audlting i1f Article XV is con-
strued to exsmpt the transaction wheveby the stock
formerly reniztered in the nane of the decedent is
reisaued for registration in the name of his execu~
tor or administrator.”
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Article 15 of Ilosuse Bill Fo. 8, Regular Session,
Forty-Seventh Legislature, does not ¢ontaln any express
exemptica irom the exclse tax levied theroby, of the transfer
or relssus of shared of stock or cortiiicates therefor, to
the admiaistrator oxr executor of the estate of a docedant.
‘herefore, if sush exeuption from the tax obtains in this
ingtance, 1t nust e found, by implicatien, from the exenpe
tions vhich are exrressly stated and from the general nature
and scope of tho tax.

Section L of the cited Act levies and imposes

an excise stoyp tex "on &ll sales, anreements to seil, or
mororendd of fales, eénd all deliveries oy itraasiers of shares,
or ceyrciticates of stock, « . . . whether intermsdiate or
final, snd vihether investing the holdor with thoe benericisl
interest 1n or legal title to such stock or other certificate
Ttaxable herewmder," etoc. It is eovparent that ths aforesaid
tax 1s an excise laid upon the privilege of gelling or transe
ferring shares or certificates of stock, The msaning of the

erms sales or transfers’ of shares of atock or ceptificates
therei'cr has been passed upon by the courts, In tie case of
Phelps~Stokes Eotates Inc. va, lilxom, 118 N, E. 241, involving
the stock tranafer tax of Hew York, ivom which we underatand
the instant measure nas been patiterned by the Texas Logislaw
ture, and which, on coparison, appears Lo be substantizlly
identical, the court lays down the following derinitions and
interpretationgs

"These sections contemplate something more
than a thooretical change of title. They cone
template some phaysical ect; the delivery of &
certificato; the exocution snd delivery of a bill
of sale; an ontry upm the books of the Corporaw
tiom. It is such & trancsier as is raforred to
in section 162 of ths Parsonal Property lew. A
transfer is defined in the Century Dictionery ass

"tThe camveyance of right, title or propere
ty, either real or personal, rom ong persm to
snother, either by sale, by gift or otherwise.!

°In Bouvier it is said that & transfor iss
"t1Ths act by which the owner of & thing de-

- Yivered it Lo caotiier paraon wiih the Intent of
pasaing the rights which he nhes in the latter.t
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"In Hedrick v. Teniel, 119 Ga. 358-351, 46
8. B, ¥38, a transfer 'covers any act by which
tho owner of anything delivers or conveys it to
enother with the intent to pass his »irnts?! to
the latter. In Poarre v, Hawkins, 02 Tex, 434,
& transfer 1s said to be 'An act or trensaction
by vhich the property of ocne person is by him
vested in cnother.? In Peopls ex rel, Iatch vs,
Reardon, 144% H. Y. 331, 77 ¥, . 970, 8 L., R. A.
(F. 8.) 31&, 112 Am. 8t. Rep., C28, & Ann. Cas.
515, the ccastitutiomality of the Stock Trunsfew
Act was in questica. %Shere 13 no derinition
given as to the maaning of the word ftransienrt?,
But the languape of Judge Vann's opinion seems
to Involve the idea that & transfer within the
meaning of the statute necesaitates some &act,
such aa a sale on tho part of the transferror,

"In Psople v. Duffy-McInnerney Co., 122
App. Div, 330, 337, 106 N. Y. Supp. 678, the
question arese whether the i3sus by & corporg-
ticn of its original shares was a transfer.
The Appellate Idvision of the Third ITepartnent
8ald that the statuto wes to be strictly cone
strued, and that a sale or transfer cannot, 6Xe
cept by forced interprotation, be held te inelude
&n originaliissue of certificates. 'Until thoae
certificates are once issued they cannot be made
the subject of such sale or tranafer as to bring
them within the provieions of the act requiring
them to pay the tax.' In the opinicns of the
Attorney Gemeral for September 30, 1914, it wvasn
Bald that vhere, when truatess named in a will,
who as such hold title to stock, either dile or
resign, and & successoy is appointed in accordance
vith the provisions of' the will, the title to the
truat property, inc¢luding the stock, passes to
and vests in the substituted trustees, and that
such a passing of title is not a transfer within
the meaning of the aet. !'The title to tho stock
irmediately vests in the substituted truatess,
not by virtue of any sale or transfer within the
ordinarily accepted meaning of these terms, but by
operation of law,.t"
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In the case of Eleetrioc Bond and Share Compeny vs.
gente, 293 K. ¥, 8. 175, alzo involving tha atock transfer
stamp tax of the 3State of New York, identical to the Texas
act, the Court daclared as rollows:

"The court below held that the consolidas«
tion of the constituceni corporations under said
section 850, vested in tho new corporatiocn, the
clalmant herein, the title 1o said shares of
stock end that such transier was goclely by operée
tion of law and nct subjoet to the Stoeck Trans-
for Tax imposed by secticn 270 of the Tax law,

"8aid section 270 imposes & tax 'om all
sales, or agreements to sell, or namorands of -
sales and all doliveries or transfers of shares
or certificates of stock, or certificates of
rights to stock, or certiflicates of daposit
representing certificates taxable under thig
article, * * # yhsthor made upon or showm by
the books of the association, company, CoOrpora-
tica or trustee, or by any assignment in blank,
ox» by eny delivery, or by sny paper or agreement
or meporandun or other ovidence of sale or transe
for, whether intermediate or rinal, snd whether
inveating the holder with th e beneficial interest
in or lezal title to said stock, or other certi-
ficates taxable heroumder, or merely with the pose-
geasion or use theroof for any purpose, or to se-
¢ure the future paynent of noney, or the futwre
transfer of any such stock, or cerilficates.?

"Within the reasoning of Phaelps-Stokes Es
tates v. Nizon, 222 §. Y. 93, 118 N. E. 241, it
would seem that such tax relates to a sgale or
tranafer within the ordinarily accoepted meaning
of these torms, and does not apply to a transier
ocourring nerely by operation of lsw. ¥We think
tho court below properiy held that the transfers
in question are not taxable under said sectim

270."

: Ve conclude from the foregoing that it was the legis-
lative intent to levy or imncae this excise taz upon the tranz-
&ctiom or privilege of transferring shares or cerviiicates of
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astock, by sale or gift, so as to veat in the vendee, transe
feree Or donee, either the legal or the equitable title
therein and thereto. The peraonal reprasentative of a de-
ceased person, whether executor or administrator, merely
stands in the shoes of the deceased, so to speak, and the
act of tranaferring, upon the atock ledger of & corporation
or association, shares or certlificates rrom the name of the
decsased to the name of such duly qualifled persocnal roepre-
sentative, merely reflects what has occurred by operation of
lew rather than voluntary acts of the parties, and presents
no taxable transaction.

Some of the legal sttributes or incidents which
flow from stock ownership are (1) the right“to share in
dividends declared from surplus profits, (2) the right to
share in the corporationts assets on distribution thersof
amng the stockholders on its dissolution, and (3) the right
to exercise the indicia of ownership of such shares, such as
voting, ete., None of these rignts and beneflits flow to an
executor or administrator, in & persmal or individual capa-
city, but only in a2 representative canacity, for snd in be-
half of the beneficlaries of the dscoamily estate. A "sale
or transfer™ of shares of stock or ceruiricates therefor,
upom which acerues the excise stamp tax levied by the Act in
question, i3 not present undsr the factual situation present-
ed by your inquiry.

_ The stock transfer tax laws of Massachusetts and
Ponnsylvania provide that such tax shall not apply "to the
transfer of stock certificates of a deceassed person to his
executor or administrator.¥ The Texas Act and the Wew York
Act, from which the Texas Act is patterned, contsins no ex-
Preas exemption of such transactions from this tax, The stock
transfer tax enacted by congress (25 USCA 1802, Subdivision B)
likowise provides no express exemption from the tax lsvied
thereby, on stock transferred under the facts snd conditions
outlined in the instant inquiry. Therefore, 1t strengthens
our conclusion to note that in the last two Instences; that is,
in the cases of Xew York and the Federal governmsnt, such tax
messures have been, by duly promulgated rules or regulations,
construed not to include "the transfer of stock from the de-
cedent Lo the administrator or executor of the estate." (Arte-
$ele 16, Section § of Nogulations issued by the Wew York De-
partment of Taxation end Finance; end Article 35 (g) Regula-
tions of the U. 8. Treasury Department.)
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The cited regulation or rule of the Treasury De-
partment was issued wnder date of July, 1932. The Pederal
ctock tranafer tax has baen three times successively amended
(the last time being Jwe 29, 1959), without any express in-
corpcration in the Act of an execmption from the tax, of
ptock transferred from 8 decedont teo the adminlstrator or
execubtor of the eatate, The coastruction of the Treaswury
Dapartnent to this efisct, unleas clearly contrary to law,
15 considered to have been adopied by Congress vhen thia
tax measure vas re-enacted by amendment. Westbrook-Thompson
Eolding Corp, va, U, 8. 18 Fed. Sup. 289.,

It 18, therefore, our conclusion that no tax ao-~
crues under Article 15 of House Bill Wo, 8, Acts Regular
S8ession, Forty-3eventh Legislature, upon ths transfer of
stock or certificates therefor, from a decaedent to the ad-
minjstrator or exzesutor of the estate, as such, and not &as
& baneficlary. I, in addition to his status as personal
representative of a decadont, an administrator or executor
is lirewise & beneficiary of the esatate, as legatee or dis-
tributes, thon, of course, in such instances, and to that
extent, the transfer of stock to such executor or administra-
tor wvould be taxzable.

Prusting the foregoing fully anavers your inquiry,
‘we are -

Yours very truly
wp MAY 23, 1941 ATTORNEY GENERAL O TEXAS

F1EsT ASSISTA
ATTORNEY GENERAL

Pﬁ.t NO Neff, Ji’.
Assistant
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