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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD ©. MANN
ATTORNEY GENERAL

Honorable Buford D. Battle
3tate Auditor and Efficiency Expert
Austin, Texas

Dear 8ir: Optnion Ko, 0-3536 |
Ray; Authority eof 8 Addicor

and Rf'fi %o
make sudit Trierr

Pield o £ the GQoverning
gttn for

We have received yot
ing the opinion of this depe
question,

of\ recent date request-
the above captimed

e preoblem of the pollutiom of

s tributaries with salt water from o1l
9 3tate of Texas, acting by and

ugh fenexe), Stéte Board of Haalth, the Uame,
Fish and Oyster Comulsaion, and the Board of Water Engineers,
adisial District Court of Dallas

great number of defendants operating

the watershed of said yiver, asking that they

be enjeined from er pollution of the river.

ldgration for the postponement of the trial

of the above menticned suit, the defendants with the approval
of the court red into an agreement with the B8tate. The
agreement spacifies that the trial will be postpomed for as
img & time a8 the defendants gomply with the plan for the dis-
posal of salt vater, which was submitted in compliance with the
agreenent. The plan provides for the construction of adequate
storage pits, the comstruction of injection wells, the eatab-
lishment of the above menticned Governing Committee, ete¢, An

Board of WVater Eng
the Neohes River
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office is maintained in Tyler, Texas, to insure compliance
wvith the plan, and release orders are given to the defendants
by the Tyler office when the wvaters in the Neches River are
sufficient to dilute the salt vater to & point below that
which 1is injuriocus. The agreement and plan specify that the
defendants will contribute as costs a sum sufficient to pay
the expenses of administering the plan, and provide that these
costs will attach to each lease involved on a pro rats per
producing well basis of not to exceed $1.50 per well per month
for the respective months that these costs &ccrue. These
moneys are paid into the registry of the 116th Judical Dis-
trict Court of Dallas County, Texas, and on order of the court
are remitted to the Fleld Engineer of the Qoverning Committee
in Tyler for the payment of the expenses necessarily incurred
in the administration of the plan. The question, therefore,
rosolves ltaelf into whether or not the 3States Auditor is legal-
ly aunthorized to make an audit of the accounts of the Tyler
field office.

The of'fice of State Auditor and Efficiency Expert
vas created, and the duties of such office defined, by House
Bill 170 of the First Called Session of the Forty-first Legis-
lature (Acts 1929, Alst leg., lst C.3., Ch. G1, H. B. 170;
codified as Articles Mi13a-1--§413a-7, Vernon's Annotated
Civil Statutes, inc¢lusive; and Article 422a, Vernon's Penal
Code). Bection 3 of House Bill 170 is quoted in full as fol-
lowas

"Duties: 8aid Auditor is hereby granted

the authority to inspect all ths books and records
of 211 the officers, departments and institutions

of the Stat3“53?iﬁinuﬁfEi&!”ﬂﬁifi mAXe & COmDLete
and thorough Investigation of all custodians of
. public fwmds and disbursing officers of this State
and shall have continual access to and shall examine
all the books, accounts, reports, voucsheras and other
records of any office, department, Institution,
Board or Buresu of the State and shall investigate
the orfficiency of the personnel and clerical forces
thereof, and shall keep & proper record of his in-
vestigations. All present auditors of each and
every department and institution are hereby required
to furnish assistance to said Auditor and to permit




an insgoetion of their several reports, at all
times.” (Underscoring ours)

We see that the 8tate Auditor 1s authorized "to in-
spect all the books and records of all the officers, depart-
ments and inatitutions of the State Governmant." Wé must,
therefore, detormine whether the (overning Committee with its
Tyler Field Office is a State agency within the meaning of
the above quoted provision.

We quote from Texas Jurisprudence, Volume 34, pages
4530, %4) and 343, as follows:

"Public officers and govermmental and admin-
iatrative hoards possess only such powvers as are
expressly conferred upon them by law or are neces-
sarily implied from the powers 30 conferred. They
camot legally perform acts not authorizad by
existing lawv, . . . *

"Statutes vhich preacribe and limit the
exercise of officisl duty are strictly construed
in respect of the povers conferred and the asnner
of their exercise, and suoch powvers are not to be
enlarged by construstion.”

We also quote from the case of Bherrick v. 3tate, 79
N. BE. 193 (Bupreme Court of Indiana), as follows:

" . . . The Legislature mut prescribe all
the powvers and duties the Auditor of the Btate
will be pernitted to exercise., He has no duty
or authority that is not conferred by statute, and
;:ch as he htg are given pudblicity through publis

w'. E ] * .

While there have been no decisions in this 8tate
construing the proviasions of House Bill 170, supra, we helieve
that the above quoted principles are appliceble., Therefore,
folloving the line of bhoughuxgrosnd in the above quotation,
ve are of the opinion that the "departmen®s and institutions
of the State Jovernment," az used in House Bill 170, are
limited to those State depértments and institutions that are
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established by the Constitution and statutes of this State,
This viev 13 further strengthened dy the wording of the
emergency clause of said bill, which reads in part as fol-
lows;

"Saation Q. The fact that there iz no

State Auditor snd no official designated to

sudit and investigate the custodians of publio
funds and the various departments of the State
government creste an emergency, and an lmpera-
tIve publioc necessity . . . " (Emphasis ours)

The plan for the disposal of salt water wss set
up by virtue Of the joint agreement of the State and the de-
fendants in the injunction sult, with the approval and con-
sant of the district court. The monthly assesaments are paid
by the defendants into the registry of the Court. The money
is remitted to the Tyler Field 0ffice on order of the court
for the payment of sdministretive expensés, and an sccounting
for the expenditure of these funds must be mmde to the court.
I followa that the Governing Committee with its Tyler Field
0ffice i1s not that kind of 3tate departmsnt or institution
covered by House Bill 170.

We are cognizant of the fact that this plan has deen
very successful in its operation and that the pollution of the
Koches River has been eliminated. VWe Also are fully awvare of
the fact that the plan operates to enforce the statutory duties
of the state departments and their menbers who ocompose the
governing committee (See Articles 3434,5351, 5366, Revised
Civil 8tatutes, and Articles 697, 698, 698s, Vernan's Penal
Code.) Nevertheless, we are ccastrained to hold that the Gov-
erming Committee with its Tyler Fleld Office ia not a depart-
ment or institution of the State within the contemplation and
purview of House Bill 170.

In view of the foregoing, you are respectfully ad-
vised that the State Auditor and Efficlency BEpert does not
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have authoriiy to make an audit of the Tyler Pield Office of
the Governing Committee for 3Salt Water Control.

Very truly yours
ATTORNEY GENERAL OF TEXAS

APDROVYED JUN 30, 1941
g il =Pl
James P, Bart
FIRST ASSISTAN o ie :

ATTORNEY GENERAL
n’. d W'
Geo¥ge V. Sparki
GWBie)

APPROVED

OPINIOMN
COMMITTEE

BY.
CHAINMAN



