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Ronorable Eomer Ieonsxd, Bpesker
Bouse of Representatives
Austin, Texss

inion Ne. O-35%%
Dear Birs 2' on No. 023

ey an opinion upon the
loiorable Ben X. Bharpe,
tivss dated May 15, 1041,

ot . let u imov, if by accept-
ion would I have %0 resign wmy posi-~

m- P 4 ® lcpr:unnun, as covered by the
Statutes 6 Texas,

f Texas handed
So Aprid 30, 1931, the Suprems Gourt of Texes banded

of 4. in
o ard (oot yot repor ::rmroia it grented ths vrit of maa-

damas l’:n::}.n:.:h:.mtrolhr to issue varrents to Benator
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Spears for mileage and per diem for each since the date
the Leglslature sonv » 8lthough Senmstor Bpears had been
in sttendance at the sessions of the Benate for only sixteen
dayss he, de en &ctive duty as an officer of the National
Ouard d“mtho remainder of the time. Ve quote from the
opinion of Supremse fourt in that cases

“®his provision of the Oonetitution (Art.
III, Sec. 2A) definitely fixes the pay of &
mexber of the Legislature at s per diem of
not exceesding $10.00 pe? day for the first
120 4ays of each session', and does not make
the right to sush per diem depend upon actusl
attendance on the sessions of the Legislature,
All that 1s required is that the Legislature
be in seasion apd that the oclaimant be & mem-
ber thereof.”

From the foregoing it would appear that the inocom-
patibiiisy of other oyment of & member of the lLegislature
vith his duties as such member dces not serve in any manner to
disqualify Rhim.

Section A0 of Article 16 of the Texas Constitution
provides that "No person shall hold or sxeroise at the same
time, more than oane Civil Offise of emolumeny ® ¢ o °

Bection 33 of Article 16 provides that)

"Phe soscunting officers of this BState ahall
neither drav nor pay & varreat wpon the tressury
in fayor of axy person, for s or compensation
as agent, officer or appointes, wvhe holds at the
same S$ims any other office er positien of honor,
trust or profit, under this State or the United

23:&:-. axcopt a9 presorided in this Qonstitution.
]

Ve bellieve that smlﬁnnt as a printer by’tho Pederal
Governmont would not be & “civ °§ﬂ§. of emolument® within the
meaning of Section 40, supras but 1t would be a "position
of @ & & ppofit under ® #* # the United States” within the mean-
ing of Sectica 33, supre. Terrell v, King, 118 Texes 237, 14

B, ¥. (24) 786. We eonolude, therefore, that insofar as the
Constitution and autgtu o: :ma t;:c,ognm. hpro:onta:iu
Bha sooept oyment from ode vernnent as
pr:l:g:r.:{ Fort Sam Nouston, vithout theredy forfeiting or being
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required to resign his office as member of the Nouse of Rep-
resentatives, though he my not thereafter reseive pay as

such member, 30 long as he holds the Federal position,

Aceompanying your letter is a printed sheet vhich
appears to set out the regulations relating to Pederal {ivil
Bervice employees., PFarvagraph III thereof reads:

*Y1X. Xolding Btate or Local Office

*Federal employees are prohibited from
holding, vith oertain exceptions, Btate, Ter-
ritorial, county, or munieipal office or posi-
tion, by Executive orders of January 17 and
8, 1873, %hess orders and a list of exceptions
thereto are published in Civil Sdédrvice Commis-
sion Porm 1236, Xolding such office or posi-
tion, vhether received ¥y slection or sppoint-
ment, vith or without ocompensation, vill be
ocauss for separation from the Pederal service.”

This department is not authorized to attempt to con-
strue Federal rules of this nature; vherefors ve express no
opinion as to the possible effect of the above quoted rule wupon
Representative Sharpe's right to retain his office as Btate Rep-
resentative upon sccepting the contemplated employment by the
Federal Sovernment.

Yours very truly
AYPORNEY QENERAL OF TEXAS

FIRST ASSIS‘TANT .
ATTORNEY GENERAL »y % mC]

APPEOVED MAY 19, 1941

Walter R, Koch
Assistant
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