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SERALE T. MANN
ATTORNEY GENARAL

Honoreble Edgar A, Meddox

County Attornay
Palo Pinto county
Palo Pinto, Texas

Dear 31ir

question. You furthef ask'yhethema complaint will properly
itz undedArtioles 339 of ths Penal

is he a0t of arresting
varrant, for the offenas of

Code, vhere a mil
8 soldier ina

in executing or sattempting
layful varrent for the arrest

o8 the arrest to be made vith-
t, he shall be fined not less
than twenty-five nor more than five hundred
dollars, and if arms de used, dbe fiined not
lene thsg £if£ty noxr mors than ons thousand
dollars.

The article quoted 13 included in Chapter % of Title
8 of the Penal Code, entitled *Arrest and Custody of Prisoners.”

NO COMMUMICATION 18 T0O BE CONBTRUED AS A DEFARTMENTAL OPIMION UNLEAS APFAOVED 8Y THE ATTORNEY GENERAL OR FIRST ABBISTANT
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irticlo 346, Penal Code, (same chapter and title) reads as fol-
ovst

"By 'Officer,' as used in this chapter,
is msant any pesce officer, as sheriff, deputy
sheriff, constable, marshal or policeman of a
eity or tova, any Jailer or guard, or any per-
son specially suthorlzed by varrant to arrest.”

Article 21, Code of Criminal Procedure, %o vhich you
refer, readsi

"Bach sheriff shall de & conservator of
the peace in his county, and shall arrest sll
offendsrs against the lavs of the State, in
his viev or hearing, and take them befores the
proper court for examination or trial. He
shall quell and suppress all assaults and
batteries, affrays, insurrections and unlav-
ful assemblies. He shall apprehend and com-
nit to Jail all orrendora‘ until an examina-
tion or trial can be had.

Artiocle 339, Penal Code, supra, has been ssid to re-
late to and prohibit resistance to peace officers., Harless v,
State, 53 Tex. Cr. R, 319, 109 8, W, 934. 1In addition to the
limitation {mposed by Article 346, supra, we direct your atten-
tion to the provisions of Article 36, Code of Criminal Procedure,
which ve Quotet

“The following are 'peace officers:!
the sheriff and his deputlies, consiadble,
the marshal or policemen of-.an incorporsted
tovn or eity, the officers, non-commissicned
officers and privates of the 3tate ranger
force, and any private person specially ap-
pointed to executs oriminsl process.”

Thus ve see that there is no provision msade for the
application of Article 339, Penal Code, vhen the arrest ig at-
tempted by a military policeman of the United States army, Ar-
ticles % and 7 of our Penal Code would seem applicable; Article
3 reads in part that “no person shall be punished for any act or
omission, unless the same is made & penel offense, and a penalliy
is affixed thereto by the Vritten 1av of this State.” Article
7 eontains this languaget "¢ ® # and no person shall be punished
for an offense vhich is not made penal by the plain import of the
vords of & lav,”
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A military policeman, as such, ia not chargdd vith
the duty of enforeing the provisions of the Texas Penal Code,
His activities are regulated by and he is amenadle to regula-~
tions of the War Departmsnt, orders of his superior officers
and statutes of the United States. In time of var all offenses
committed by soldiers are cognizable by courts-martial or mili-
tary commissions., In time of peace a person in the military
ssrvice vho, in any portion of & State not vithin the execlusive
juriediction of the United States, commits & criminal offense
recogniszed and made punishadle by the laws of the 3tate 1is
amenable to the 3tate courts for such offense. Such jurisdic-
tion is clearly recognized dby the seventy-fourth artiocle of war
providing for the delivery of such offenders to the eivil au-
thorities wvhen they are charged vith offenses vhich are punish-
able by the "lavs of the land.® See 5 Corpus Juris 347, § 2253
10 Uc SQ o. Ac l 15“0’ Titl' 10"&1’“.

Drunkeness in & public place 1s not vithin iteelf
such an offense as vill justify an arrest without a wvarrant
even vhen made by ofe of the specifisally named peace officers,
except city policemen, city marshals and chiefs of police. BSes
Bennett v, State, 136 Tex. Cr. R. 192, 124 8. w. (24) 359,

To properly effect a prosecution for a violation of
Article 339, supre, the information or indictment must sllege
vhethesr the arrest vas sought by virtue of a varrant or with-
out one, and in order to sustain a conviection, the Btate would
be required to prove facts showing under vhich circumstance:.
I1f the arrest vas attempted without a warrant, the legality of
such arrest vould de essentimnl to uphold the judgment, Harless
E. ?tgtg, supraj Shav v, 3tate, 113 Tex, Cr. R. 169, 18 8, V.

24 28,

You are therefore respecifully advised that a military
policeman is not an officer vithin the purview of the statuties
ofted by you. While sdditlionsal facts may shov othsr proviaions
of the Penal Code to have been violated, you are also advised
that it 1s our opinion that a private citizen vould not bs sudb-
Jeot to punishment under Artiols 339, Penal Code, supra, under
the facts submitted.

Yours very truly

VED JUN 10
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