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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTORNEY GENERAL

Honorable Homer Garrison, Jr., Director
Department of Publis Bafety

Camp Nabry

Auatin, %exas \

Dear Biprt Opinion No.
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The cand of R. L. Pendergress, vhich you attached to
your letter, coniains a gold colored replica of a hadgo with
the sou% of the 3tate of Texas thereon and the words Bafety
Patrol.,

Article 150, Penal Cods, forbids the use of the Texas
Flag for advertising purposes, but we have besn unabdble to find
any stetute vhich forbids the use of the sesl of the State for
any purpose, OConsequently, we are of the opinion that the card
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of R. L. Pendergrass, vhich you enclosed in your letter, does
not in and of itself constitute a violation of lav,

If hovever, by the use of this card, the emblem on
his automobile, or any other device, Mr. Pendergrass should
falsely personate himself to be an officer of the Btate and
should undertake to act as such, he would be violating Ar-
tiole 429, Penal Code of Texas, 1925, which readst

*Whoever falsely assumes or pretends
to be a Judicial or Executive Offiger of
this State or Justice of the Peace, sherift
or deputy, constable or any other Judiecial
or ministerial officer of any county or a
State Ranger in this BState and takes upon
himself to set as such shall de gullty of
s misdemeancr and shall be confined in
Jail not exceeding six months or be fined
not exceeding PFive Hundred ($500.00) Del-
lars or by both such fine and imprisconwent.”

In the event & prosecution should be instituted under
the above stattte, it would be necessary to charge and prove
that the defendant falsely pretended to be and acted as a
<§lg%%§§ officer, such as a Deputy Eheriff or 8tate Ranger. ia

o0 d by the Court of Criminal sals in Valker v, State,
89 Tex. Cr. R. 180, 181; 229 8. W, 85%, 854

"The state's pleading must set out the
pretense charged with sufficlent partisu-
larity to snable the acoused to knov there-
from vhat office he iz charged with assuming.
This wvas done in the inatant case, but was
the allegation folloved by proof which res
sponded? Butts v. State, 47 Tex. Or. R. NOh,

8. W, 586. We do not think san allegation
that one falsely pretended to be a deputy
sheriff, or constable, or policemesn, is met
by proof that he said he was an offioer.
This will not do. There sre officers of
churches, corporations, lodges, and other
concerns hesides state officers, and the
unsupported statement that appellant said
he was an officer does not mest the legel
requirement that the offense described in
the information and that desc¢ribed by wit-
nesses be identical. * # &
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See alao Braown v, Btate, 75 Or. R, 322, 170 8, VW,
714§ Steahmeann v. State, 126 Cr. R. 192, 70 8, W. (24a) 709;
Reid v. Stats, 128 Cr. R, 261, 80 8. W. {24) 961.

Yourse very truly
APPEOVTT JUN 10, 1941

MM ATTORNEY GENWERAL OF TEXAS
FIRGT ASSL3TANT % %C? drz,f\
ATTORNEY GANXRATL By

Valter R. Koch
Assistant
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