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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanALD C. MANN
ATTORNEY GRRERAL

Honorable Claude A, Willilams

Chalirman ard Executive Direetor
Texas Unemployment Compensation Coemission
Austin, Texas

Dear 84irs Opinion No. ¢
. tato Treas-
i maintain
). ta for un~
: funds.
E Your letter reques
the authority of the Btate : cutdhlish and.nnin
tain separate hank deposit nemploiment compensation
funds. The material accompanyling 1y request refleqts that

& request has boon.usao or
separate book accou .
deposited in the an

§sion to require not only
s but also that they be

?

1 . MQIMMU’
outlined in Artiele 2525

through Article 5 E0; evised Civil Statutes of

Toxas, 1925, Tha islatuys of this State has seen fit to
he State of Texas or any other

handl his State with all possible safe-

tioh of™\a State rs¢~;1tor7 Board eanuiltins or the State
t Treasu)ye the AZtovney General and the Banking Coamissioner

3 The Suepeeding articles upon this subject deal with
he various banks in vhioh the funds will be
sr providing for the exsuinstion of these
prospective ..r»sitarics and the securities that may bde re-
gquired to guarantes the return of these funds,

NO COMMUNICATION (8 T BE CONSTRUED A A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNIY GENERAL OR FIRST ASSISTANT
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We are informed by letter from the State Tieasurer
that separate book accounts are mailntained upon all of the
various funds administered by the 8tate Treasurer, but the
funde themselves are commingled.

After the various State depositories are selected
by reason of their having qualified under our statutes, Arti-
ole 2632, Yernon's Revlsed Clvil Statutes, provides how the
funds may be deposited by the Treasurer, Article 2532, supra,
reads in part as followsa:

“After the depositories have qualified as
provided in the preceding articles, it shall
be the duty of the Treasurer to deposit the
funds belonging to the BState in such deposi-
tories, as far as praoctlocal on a falr peraent-
age basls, and shall at all timea keep such
fundg equitably prorated in proportion %o the
amount whioh each ig entitled to receive by
drawing warrante alternately thereon, or by
apportlioning the warrante so drawn,*

The office of the Treasurer now handles all of the
funds placed in its hande in the same manner, including the
General Fund, the varlous apeclal funds and the truat funds,
such as eacheat funds and unemplcyment gompensation funds,

The office of the Treasurer has pointed out to us that should
that office be required to maintain spparate bank socounts for
the varioue funds, that when a bank cends in a group of warrants
to the Treasurer for paymsni and these warrants were drawn on
more than one fund, the State Treasurer would be required to
draw ag many drafte in payment of the warrant as there were
Tunds against which the warrants were issued,

SBubsequent to the enaetment of the State depository
laws mentioned above, the 44th Legislature enacted the Texas
Unemployment Compensation Aot, which has been amended by the
45th and 46th Sessione of the Legislature., The 47th Legisla-
ture amended Seoction 9 of the Act in some respects, but re-
enacted the statute oreating this fund as found in B. B, 40§.

Artiolﬂ_ﬂ221=h¢_!2£ggg‘n Reviged Civil Statutes, Bection 7,
now reads in part saB~follows;
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*Sec. 9. (a) Establishment and control:
There is hereby established as a spepial—fund,
gseparate and apart from all publioc monies or
funds of this state an Unemployment Compensation
Fund, which shall be administered by the commis-
sion exclusively for the purpoees of this act

“Section (b) Accounts and depoeitst The
8tate Treasurer shall be treasurer and gustodian
of the fund, who shall administer such fund in
acocordance with the directions of the commieseion
+ + + 7The Treasurer shall maintain within the
fund thres separate accounte: (1) a clearing ao-
count, {2) an unemployment trust fund acoount,
and (3) a benefit acocount, All monies payable to
the fund, upon regelipt thereof by the commission,
shall be forwarded to the Treasurer, who shall im-
mediately deposit them in the clearing account
. « . after clearance thereof, all other monies
in the c¢clearing ascount shall be immediately de-
poelted with the Becoretary of the Treasury of the
United B8tates of Amerioa to the oredit of the ao-
esount of this B8tate in the Unemployment Trust Fund

.~ . monies in the oclearing and benefits ao-

" gounts may be deposited by the Treasurer, under
the dlrection of the commiseion, in any bank or
public depository in which general funde of the
state may be deposited, . . . The State Treas-
urer shall be liable, on his official bond, for
the faithful performance of his duties in connec-
tion with the Unemployment Compensation Fund pro-
vided under this Act, Such liability on the of-
Tilclal bond shall be effective immedlately upon
the enactment of this provision, and such liabil-
ity shall exist in addition to the liability of
any separate bond existent oi the effective date
of this provision, or which may be given in the
future, All euns recovered for losses sustalned
by the fund shall be deposited therein, '

These statutes havirg been enacted after the enact-
ment of the Btatec deppsitory Laws and in view of the express
language of the legislature that the unemployment fund be
¢stablished as a epecial fund, separate and apart from all
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public moniee or funde of this State that is in itselfl suffi-
cilent evidence of the intention of the legislature that the
Treasurer of this State 1s suthorized to handle these funds
as directed by the commisgeion and not in accordance with the
general lawe of the State upon the deposlit of State funds,

After the informal meeting attended by representa-
tives of the Soclal Becurlity Board; representatives of the
Texas Employment Compeneation Commission, members of the
Treasurer's offlce and a member of the Attorney General's
offlice, the SBupreme Court of Texas declded and rendered 1ts
opinion 1n the caese of Friedman v, Ameriocan Surety Company
of Néw York, 151 s. W, (2d4) 570. At page 580 of this opin-
ion the court said:

*The money here involved is not the property
of the state in any capaoity, but 1is a trust fund
to be held out of the State Treasury, but in the
bhands of the Btate Treasurer as Trustee, for the
benefit of a clase of employees whose employers
pay it in by virtue of s tax levied, the tax being
in the nature of an excise tax.*

The Supreme Court thus said that these funds were to
be held out of the treasury. It evidently understood fully the
effect of that language for it aleo sald that the Treasurer was
only the Trustee of the monies,.

In the Friedman case the court followed its oplinion
Ain the case of Manion v, Lockhart, 114 S. W. (2d4) 217. There
the ocourt held that the funds were truet funds to be held by
the Tressurer ae custodlian. The specific deeignation of the
unemployment funde by the legislature and the admonltion ag to
the establishment of a separate fund to be held apart from all
public monies of this state oglearly differentiates these monies
from the general and special funde of the state,

The letter of Mr. Mltchell attached to your request
directs our attention to Section 303 (a) of the Soocial Security
Aat. We see no reaeon to conslder the application of this
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etatute for we have no information that the Texss Unemploy-
ment Compensation Commission has falled to ocomply with its
requirement,

We notice that BSection 9(b) as enacted by the 47th
Regular Beasion of the Leglslature containe the following
language!

"All moneys in this fund shall be deposit-
ed, adminietered and disbursed, in the game man-
ner and under the same conditions and requirements
as is provided by law for other special funds in
the Btate Treasury."

This language was not in the Act until this amendment
begame effective April 24, 184l, We do not believe that it was
the intention of the Legislature to alter the character of the
unemployment funds at this time by thie language. On the ocon-
trary, we believe that it was intended to advise the Treasurer
to use the game gafeguards in protecting these funde as is used
with state funds. In view of the other language uged in set-
ting up this fund 1t does not appear to us that there wae an
intention that the unemployment monieg be commingled with special
or general funde of the State. '

As exsmination of the decislion in the Friedman ocase
and of the peprtinent statutes impresses upon ue the conolusion \
that the State Treasurer is suthorired and directed to establish
and mpintain separste bank account® for unemployment coupEhsa- \\
tion funds, We realize the extra burden this will plase upon -
the Tregsursr, but 1t is one imposed by the Legislature.

Yours. very truly
APPROVED AUG 15, 1941
ATTORNEY GENLRAL OF TEXAS
(8igned) Gerald C. Mann :

ATTORNEY GENERAL OF TEXAS By (8igned) Morris Hodges
Morris Hodges
MH:e] Asslstant

APPROVED OPINION COMMITTEE
By BWB Chairman
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