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Re: Validity of "grand-father"
provialon In H. B. 351, 47th
Leg., and constructlion to be
placed theroon.

In your letter of recent date you direct atte n=
tion to House Blll No. 351, Forty-seventh Legislature,
and advlge us of the followlng factstg .

e + & herstofore the Railroad Commission

of Texas In the issuance of speclal commodity permits

has not only not required pleadings and proof that

the public convenlence and necessity required the

operatlons contemplated by sald permits but has not

permitted such pleadings and proof; eand sald permits--

some 1200 In number--are now outstanding without there

ever having been any pleadings or proof that the

puldl 1o convenience and necessity required the

operations or thaet the exlstlng facilitles were

inadequate. Moreover, many of these psmits give

the holders thereof authority %o transport all of the

commodltles named in the special commodity statute

but In 2 great number of cases the holders have

transported only a portion of the named commodities.”

The Act referred to provides for the lssuance

of "speclallzed motor carrler" certificates f or authority
to conduct certaln motor carrler operations. Special com=-
modity carrlers, as they have been heretofore celled, hold~-
Ing permlts 1lssued under Sectlon 6(d) of Article 91lb,
Vernon's Annotated Civll Statutes, would be replaced by
carrlers holding speoclalized motor carrier certificates.
The nsw statute contains: the following proviaionz

..M (D). o providod further that any person
to whom a “Spooial Commodity" permit for the
tranaportatlon of any or all of sald commod-
1ties had been issued under the provisions of
Section 6, paragraph (d), Article 91lb, Title
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25, Revised Clvil Statutes of the State of
Texas, 1925, as amended, if such "Special Com=-
modlty" permit shall have been in force and
effect on January 1, 1941, and 1f such person
or mr edcessor In interest may deslre to con-
tinue in the business of a motor carrler of
such commodity or commoditles shall fille an ap-
plication for a certificate of convenelnce and
necessity under the terms of this Act within
sixty (60) days after the effective date here=
of, 1t shall be the duty of the Commlssion to
issue without further proof a certiflcate au-
thorizing the operation as a "Speclalized Motor
Carrier" for the transportatlon of such commod=
1ty or commodities covdred by the "Speclal Com-
modity" permit held by the applicant, which
"Speciallzed Motor Carrier'" certificate shall

..be issued to the appllcant and lnclude all the
rights and privileges granted under said "Spe-
clal Commodity" permit." .

You requeét our opinian in response to twenty-one
questions, reading as follows:

Hpirat

"In view of guch declslions as

Cincinnatl Traction Company vs. P.U.C. of Ohilo,
150 N. E. 308,

Gold en Gate Ferry Company vs Rallroad Commission
of California, 268 Paciflic 355,

?tat? ex rel Henson vs. Brown, 31 5. W. (2) 208

MO. »

In re Stanley, 174 Atlantlc 93 (Maine), and

Gruber vs Common wealth, 125 S.E. 427 (Virginis)

is House Blll 351, wherein 1t directs, if 1t does
direat, this Commission, without notlce or hearing,
to issue grandfather certificates of publlec con-
venience and necessity to holders of preexlsting
speclal commodlty permita 'in force and effect

on January 1, 1941v', valld and constlitutlonal
insofar as such grandfather certiflcates might

be granted with respect to commoditles named

in the preexisting spescial commodity permits

but which commoditlies were not belng actually
transported on January 1, 1941, and prilor theretot?

Second
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"Or is sald House Bill 351 valid and con-
stltutlonal only when admlnistered and applied
in such fashion as to bring about an lssuance by
this Commission of grandfather certificates to the
holders of preexisting speclal commodlty permits
wlth respect ONLY to named commodities which such
holders were actually transporting for hire on
January 1, 1941%

Second-~A

"Is 1t mandatory upon this Commlission to
hold hearings upon each of the grandfather ap-
plications contemplated by H. B. 351 for the
purpose ‘ - _ _

"(a) of determining whether each special
commodity permit was 'In force and effect on
January 1, 1941* as to each commodlty named
therein or should the Commission, f rom a mere

- 8tudy of 1ts own rscords lssue a grandfather
certiflcate to each applylng special commodlity
permittee, where the Commlssion's records show
such an. outstanding permit,--wrlting the grand-
father certlficate in such f ashion as to glve the
holder thereof authority to t ransport the very
same commodlities named In the speclal commodity
permit whether such speclal commodity pemittee
was gctually transportlng all of said commodltles
on January l, 1941, or not?

"(b) Or 1s 1t mandatory upon this Commission
to set for hearing each of sald grandfather applle
catlons and on the basls of such hearlng lssue to
guch spplicant a grandfafther certificate limited,
not to all of the commodlties named in his pre-
existing special commodity permit, but only to the
commodlties named in sald permit and which were being
actually transported by the permittee on January 1, 1941,
and prior thereto,-- this, on the theory that such
preexisting permlt was not In force and effect on
January 1, 1941, as to named commoditles not belng
actually transported on thet date and prior thereto?

Third

"In view of the fact that House Bill 351 is an
amendment to the exlsting Motor Carrler Law of Texas,
should this Commission, In the appllicatlion and adminis-
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tration of the Motor Carrler Law as amended by House
Bill 35., take the position that said House Bill 351,
insofar as it authorized thHe grant of grandfather
certificates covering a commodltles named in the pre~
existing special commodlty permits but whlch were not
being actually transported for hire on January 1, 1941,
and prior thereto, is unconstitutlonal as thus
construed; and, for that reason, in view of the rule
that the Commission should go in the direction of
constitutionality, i1f possible, set for hearing all
applications for grandfather certificates and grant
such certificates only if and when there shall be
pleadings and proof of just which commodltles named

in the preexlsting speclal commodity permlts were
being actually transported on January l, 1941, and
then, upon such pleadings and proof, reduce the grant
of rights in such grandfather certificates down to the
right to transport only those commoditlies shown to have
been actually transported on January 1, 1941, and
prior thereto,-~takling the posltlion that such pre-
existing speclal commodity permits were 'in force and
effect on January 1, 1941' only with respect to those
commoditises namesd thereln which were actually being
transported on January 1, 1941, and prior thereto,

and that there had been an abendonment by the holders
of said apeclal commodlty permlts of the right to
trensport commodlties named in their special commodlty
permits but which were not being actually transported
on January 1, 1841, and prlor thereto?

Fourth

"Assuming that there are a large number of
outstanding speclal commodity permlts which,
on thelr face, give the right to transport all
or nearly all of the commoditles neamed In the special
commodlty statute but under which there was a fallure
actually to transport some of such commoditles on
January 1, 1941, and prlor thereto, has the right to
transport sald commodities not so actually transported
been sbandoned in such fashlion as not to have been 'in
force and effect on January 1, 1941,' insofar as
commoditiss not actually transported on that date and
prior thereto are concerned, notwlthstanding the fact
that the Commission never, at any time, took any
statutory steps to cancel for abendonment said permits
after notice and hearing Iinsofar as the commodities
not 8o actually transported are concerned.

Fifth
"assuming that we should reduce the grand~
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father rights down to the right to Stransport
commodities actually transported on January 1,
1941, and prlor thereto, then and in that event,
In view of the wording of House Bill 351, doss
this Commlssion have the power to give notices
and hold hearings and make findlngs; and, there-
on, issue grandfather certiflicates covering only
commodities actually transported on January 1, 1941,
and prior thereto,--conductlng such hearings and
glving such notloes making such findings under the
Motor Carrier Law of Texas as 1t stands as amsnded by
House Blll 351 or doing so independently of House
Bill 351% Lo P s : :

- Sixth

~

"Assuming that House Bill 351.1s .unconstie
‘futional as to commoditltes not actually being
transported on January 1, 1941, s&nd prior thereto,

. even when considered in connection with the pre-
existing provlsions of the Motor Carrier Act, does
the Rallroad Commission of Texas, under lts rule-
making power, have suthorlty, independently of the
unconstitutional protions of House Bill 351, to
adopt & plan by general order or rule of hearing the
special commodlty permittees and allowlng them to
prove the publlc convenlence and necesslty end
inadequacy of exlsting facllltles and, upon such
pleadings and proof, grant to them grandfather
certificates giving the asuthorlity to transport for
hire such commodltlies as the publle convenlence and
necesslty requlres to be transported and with respesct
to which the existing trangportation faclilitles are
Inadequate? =~ = ) '

Savanth

PAssuming that House Bill 351 i1s invalid as
to commodities not actually transported on January 1,
1941, and prior thereto, and assuming that we have
no power to validate outstanding speclal commodlty
permits in the method Indicated by the precedin
gquestlon, then snd in that event -

" (a) is the remainder of House Bill 351 valld?
(b) If velid, does the Rallroad Commisslion of Texas

have any alternative other than to require the holders
of outstanding speclal commodlity permits to come In
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under such valld portions and prove the public
convenience and aecessity and the inadequacy of
exlisting faclllities just as though they had never
held any speclal commodity permits?

(¢) If sald remainder of House Bill 351
ls invalid, is 1% mandatory upon the Railroad
Commission of Texas to cancel out all outstanding
apeclal commodity permits?

Elghth

May a certlficate of public convenience and
necesslty or a contract carrier permit or a
speclal commodlty permit be abandoned, in whole
or inpart, with no operations thereunder, and still
remaln tin force and effect® even where the.
Railroad Commission of Texas falls, after notice and
heering, to cancel the same on the grounds of aban-
donment of service under the cancellation provisions
of the Motor Carrler Act?

Ninth

"In detall, Just what steps should this
Commission take under House Blll 351 in order to
carry out and administer sald blll in accordance
with 1ts intent and purpose?

"The passage of House Bill 351 was passed as
a result of the decision of the Austin Court of
Civlil Appeals in The T and P Rallway Co, vs.
Railroad Commission of Texas(and Tnomas G. nunter).

Tenth

"If the Supreme Court of Texas upholds the
Austin Court of Clvlil Appeals in the Hunter Case,
(2) will 8ll of such speclal commodity pesrmittees
be In sxactly the same position they were in prior
to the passage of House Blll 351 if sald grandfather
clause of sald Bill is invalid, (b) or, if not in
sald same position, how shall they proceed and how
shall this Commlssion proceed to cure the vices and
defects pointed out in sald Hunter case?

Eleventh

"Tn connection with those questions listed above
having to do with the words 'ln force and effect':
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were any of our some 1200 special commodity pérmits
In force and effect in view of the decision in the
Hunter case?

Twe l1f'th

Your attention is called %o the words of House
Bill 351 reading: '1f such person or predecessor in
Interest may deslre to continue in the business of
a motor carrler of such commodity or commoditiest,
and, in connection therewlth, we ask this question:

"How shall the Commission proceed to determine
what business any holder of a preexisting special
commodity permit was engaged In at any given time
and how shall the Commission proceed to authorize
him to continue in such business?

Thlrteanth

"Some speclal commodlty permittees not only
do not esxerclse all of the rights shown on the face
of thelr permita, so far as commodlties are concerned,
but they also do not exercise all of theilr named
rights, SO FAR AS AREA IS CONCERNED, and we now re-
quest you to glve us your opinlon with respect to
AREA In all Instances indicated above where we have
asked your opinion with respect to COMMODITIES?

Fourtseenth

"The grandfather clause seems to authorize the
Commission to ilssue a certificate to a holder of a
special commodity permit authorlizing such holder rtio
contlnue In the business of a motor carrler of such
commoditlies? as he was engaged in on January 1, 1941,
In order for the Commisslon to lssue such certlflcate
to carrier so that he can continue in the business of
& motor carrier as he was engaged in on January 1,
1941, how la the Commission to détermine what business
the carrier was engaged in, both with respect to
commnodisies and area, on such datep and what procedure
should be followed to ascertain the extant of the
authority that should be sembraced in the certificate
issusd and enable such carrier %o continue In such
business?

Fiftesnth
"In determining whether each spscial commodlty
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permit was 'in force and effect on January 1,
1941' would the fact that a partlcular permit was
under suspension on January 1, 1941, or since that
date, disqualify sald applicant for a certificate
of convenlence and necesslty under the so called
'grandfather' clause of sald Act?

"In comnection with the above and foregoing
questlon, your atiention 1ls directed to the fact,
and the same 1s now stated to you as a fact, that
from time to time holders of speclal commodity permlts
apply to this Comulssion for authority to suspend
service for & certaln pericd of time under their
partlcular permlit. The length of time of suspension
varles, but it 1s usually for a periocd of six months,
These suspensions are granted by the Commission
wlthout hearling and all that is done by the Commission
1s to enter an order approving the suspension for a
spécifie perlod of time.

Sixtesnth

"If, and In the event, your answer to the above
and foregoing gquestion is In the negative, then
pleass advlise us in connection with the followings

"{a) Would the holder of the aspecial commodity
permit, whlch was under suspension, be required to
reinstate sald pemit by flling proper Insursnce and
fees before the Commission could consider, or lssuae,
to the applicant a certificate under the so celled
'grandfather? clause of sald act?

(b) Would such acts have to be "done before
the applicant could legally file a *grandfathert
application?

"(c¢) In the event that & particular  special
commodlty pemmlt was under suspension, by order authorizing
same, and sald order, for example, authorized the permit
to remaln in suspension untll September 1, 1941, would
sald permit holder be required toreinstate sald per-
mit before thls Commlission could conslider, or grant
to him a certificate under the so called *grandfather?
clause of sald act? i

"(a) or would the Eermit holder be allowed,
and authorized under sald Act, to obtein a cer~
tiflcate under the *fgrandfather® clause of the Jot,

and salid grandfather certiflicate then remaln under
suspension untll September 1, 19417?
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Sevantaenth

"Is determining whether or not a speclal
commodlty permit is In 'force and effect on Jan-
vary 1, 1941, ' as to both commodities and ter-
ritory, is thls Commission to take Into consid-
sration eny smendment. that may have heen .granted
to the permit subsequent to January 1, 1941,
and prilor to the effective date on the act, or
shall we only consider the permit as being in
*force and effect' as to those commoditles, and
the terrltory covered and named, in the permit as
of January 1, 19417 In other words would the
grandfather certiflcate, as s maxlimum, cover only
such commodities, and territoyy as was authorized
in the permit as of January 1, 1941, or should we
conslder any amendment granted to the permit sub-
sequent to January l, 1941, and prior to the
effective date of the act?

_Eighteenth

"By the express terms of the Act a person is
prohlblted from holding both a common carrier
certificate and a speciallzed motor carrier certi-
filcate. In your opinion, having speclal reference
to your prior opinions on the subject, and the
present Motor Carrier Law, may one and the same
person hold both a contract carriers permlt and
& specialized motor carrier certliflcate?

"In connection with the sbove and foregolng
question 1t is now stated to you as a fact that
there are g number of operators within the state
that hold both a special commodity permit and
contract carriers permit..

Nineteanth

"House Bill 351 provmdes for a filing foe
of $25.00, and specificially states that this
Commlission shall not consider, etc., any appli-
catlion unlsss it is accompanled by a filling fee of
. $25.00. But in this connectlon your attention 1s
‘directed to the following facts; We now have on
hand & number of speclal commodlty permit appll-
cations which have (1) either been heard and not
yet acted upon, (2) or not set for hearing, but on
file, (3) or set for hearing but not yet heard or
acted on. Bach of these applications were accom=-
panied by a filing fee of $10.00 as reguired by the.
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present law. With these facts In mind please
advise us In connection with the following:

"(a) Are we authorized to apply the $10.00
filing fee which has been pald on those speclial
commodity appllcations which have been flled, and
heard, but not acted upon, on the $25.00 filing
fee requlred under House Blll 351 for all
appllcations for certiflcates to operate as a
speciallzed motor carrier?

"(b) Are we authorlzed to apply the $10.00
fi1ling fse which has been pald on those speclal
commodlty applications whleoh have been flled, and
set for hearing, but not yet heard or acted upon,
on tha $25,00 filing fee required under House
Bi1ll 3517

"(c) Are we authorized to apply the $10.00
filing fee which has been pald on those speclal
commodlty applicatlions which have been flled, but
nelther set for hearing, nor heard, nor actéd
upon, on the $25.00 filing fee required under
House B1ll 3517

Twentleth

"Assuming that an applicant is not eligible
for a.speclallzed motor carrler certlflcate under
the so called *grandfathert clause of House Bill
351, and he, therefore, flles hls appllcation and
seeks to prove publlc convenience and necessity, -
in proving, or attempting to prove that present and
exlsting service 1s inadequeate, wlll such applicant have
to take into consideratlion and prove that all services
(including regular route common carriers) are
inadequate, or will he only have to prove that the
present service of exlisting speclallzed motor carrlers
is inadequate?"

We think it well, first to conslder the status of
the special commodlty permlts granted by the Rallroad Com-
mission snd outstanding on January 1, 1941, and which had
been lssued without the hearing of any evidence on the ques-
tion of public convenience and necesslty. In the case of
Texas & Pacific Ry. Co. v. Rallroad Commission, 138 S.W.-
(24) 927, the Austin Court of Civlil Appeals set aslde a
special commodity permit, holding that publlec necessity had
to be alleged, proven and found, as in the case of common
carriers. In effect, the Court of Clvil Appeals sald that
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if the statute should be construed so as to permit the
granting of such permlts without such allegation, proof

and flnding, 1t would be dlscriminatory and unconstitutional.,
This department, disagreeling with the opinion of the Court

of Clvil Appeals, filed an sppllicatlion ‘for writ of error to
the Supreme Court. The wrlt was granted snd the case was
submitted on briefs and oral argument several weeks ago, but
the Supreme Court has not yet announced its decision in the
case. The Supreme Court has requested ccunsel for the
parties in the T. & P. case to submit to the Court thelr
views concerning the possible effect of this H. B. 351 upon
the permit involved In that case. We think the Commission
should accept and file all appllcations to convert speclal
commodlty permits into specialized motor carrler certlficates,
but that such appllcations should not be heard and determined
until the Supreme Court dlsposes of the T. & P. case. If
there 1s unexpected delay in the dlspositlion of that case

and the need to determine these appllcations becomes pressing
we shall then be glal to give you our opinion as to the pro=-
per course to pursue.

In the light of what we have sald above, we beg
not to anawer at this time your questions Nos. 1, 2, 2a, 3,
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18 and
the questlons contained In your letter of June 20, 194l.

In Section 5a(c) the Commlission 1s prohibited
from hearing or determining any application for a specialw
ized motor carrier certificate (except the grandfather),
unless the appllication shall contalin certaln allegstlons,
among them belng:

"3, It shall be accompanled by a map, showing
the terrlitory within which, or the polnts to or from

or between whlch, the agplicant deglres to operate,
end Bhall contain a list of any existing transpor-

tation compamy or companles serving such territory,

and shall polnt out the inadequacy of exlsting
transportation faclllitles or service, and shall speclify
wherein additional facllitles or service are required
and would be secured by the granting of sald
application.

"t (d) « « « The Commlsslon shall have no
authority to grant any application for a certlficate
of convenience and necesslty sasuthorlzing operation
as a "Specialized Motor Carrier™ or any other common
carrier unless 1%t 1s establlished by substantial
evidence {1) that the services and facllities of the
exlsting carriers serving the terrltory or any part
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thereof are Inadequate; (2) that there exists
a public necessity f or such service, and (3) the
public convenlence will be promoted by granting
said application. The order of the Commission
granting sald application and the certiflcate
issued thereunder shall be vold unless the
Commlssion shall set forth In lts order full and
complete findings of fact pointlng out in detall
the Inadequacles of the services and facilities of
. the existlng carrlers, and the publlic need for the
proposed service. Likewlse, the Commission shall
have no authorlty to grant any contract carriler
application for the transportation of any commod-
itles In any territory or between any points where
the exlsting carrlers are rendering, or are capable
of renderling, a reasonably adequate service in the
trangportatlon of such commodlties.

"t (e) Except where otherwlse provided, ap-
pllcations for and holders of certificates of
publlc convenience and neces$lity, as provlided for
in this Bection, shall be subject to all of the
provisions of the Act relatlng to common carriers
by motor vehicle." '

‘ Based on the above, we answer your twentieth
question by saylng that in our opinion the ocharacter of
services being rendered by exlsting common carrlers as
well as speciallzed garrlers must be consldered. IT
viewing all the exlsting services of the dlfferent
carriers, there 18 no need for the operatlon applled for
then the application should be denled. On the other hand,
if all the existing facillitles fall to properly serve the
territory as to the commodltilies socught to be transported
then the certlificate may be granted.

Speclal commodity applicatlions now pendlng, as
we understand, do not contain allegations meetling the
quoted requirements of an application under this Act. )
Hence, new appllcations or amended applications satisfying
such requirements will have to be flled before the
specialized certificate may lssue. Sectlon 5a(f),

H. B. 351, requlres every appllcation under such Sectlon
to be accompanied by a filing fee of §25.00. It is our
opinion that $10,00 fees deposited with the pending
speclal commodity carrler applicatlons may be allowed as
a credit on such $25.00 filing fee and we answer each
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subdivision of your nlneteenth question In the
affirmative.

Yours very truly

ATTORNEY GENERAL OF TEXAS

By '

APPROVED JULY 1, 1941 . Glenn R. Lewls
Asslstant

s/ Grover Sellers

FIRST ASSISTANT
AYTORNEY GENERAL

GRLILM/cg

APPROVED OPINION COMMITTEE
By BWB, Chalrman



