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would beccme necensary that condermation proceed-
ings bo institutced to adjfudicate thoiy interosis,
i any, in the land to be condenmned, and ceoure a
valid title to the Ttate upon which said highvay
is to be constructed. . '

. "You will £ind a brief attached which I trust
will be of some assistance to you in arriving at
a definite conclusion in this mattoer.”

Article 6674n, Vermon's Annotated Civil Statutes,
authorizes esany dommizsioners' court to acguire any land for
road, right-of-way purposes, timber, earth, sbtone, gravel
or othor materials, nceassary or conveniznt to any road to
“be constructed, rcconstructed, maintained, widened,

straightened or lengbhened, or land not exceeding one hune-
“dred {1C0) feet in widsth for stream bded diverzion in con-
nsotion with the loeating, relocating, or construction of
a deslgnated Stalte highway by the ltate Nirhway Commission, .
the same may be acgulred bty purchase or condexnation dy
the county commissioners. This gtatute further provides
that the county in which the state highway 1s located nay
pay for the same outb of -tie countiy road end bridge fund,

or any available county fund. This statute further pro-
- vides teat in the ovont of condemnation by the county the
procedure shall be the same as set out in Title 52, Artlicles
3264 to 3271, inclusive, Revised Civil Statutes of Texas,

1925,

The case of 0O'Teefe v, Hudspeth County, 25 8. .
(24) 625, among other things, holds that the ccumissioners'
court. condomning land for the State Hipghway Commiszion under
Article 667Ln, supra, does not sect 4n its cwn behalf for
county road purposes. In the case of Cernoch vs. Colorado
County, 48 &. . (2d) 470, it wag held that the above mech-
tioned statutes fully auvthorizod the comnlssionera' ocourt
to act for the Stats in a condeanation procesdings for

state highway purposes. :

Artiole 3271, Vernon's Annotatcd Civil Stntutes,
a seneral statute, provides that the interest or right in
iand, either public or privete, that is obtalned by condenn-
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ation proceedingz shall not be so construed as to include
the foe sinple estaba, excent where otherwise provided by
law., It is stated in Tex. Jur., Vol. 16, p. 82, (rcfer-
ring to this statuta, Article 3271) that this enactaent ' is
for the enunieration of the reneral rule, obtalning oven in
the absence of statute, that condemnation of property for
a public use divests its ovner of no ripght further than

is netessary for the purpose for which the condemnation
was aubthorized. Under this rule thes sstate usually ac-
cuired in land by condemnation proceedines is vhat is known
as an easement, that is, a right exieting in one person to
use tne land of another for a specific purpose

Fowever, in this connection, it 13 to be noted
that thore ig no constitutionaz) inhibition to the contrary
and 1t 1s ¢lcar that the lLozlslature is fully authorize
to rrovide for the taking of the fee simple titls of 1and
by proper condemnetion procsedings. This has beea dons
in humercus instances, particulaxly in respect of the State
and its subdivisions and szencies. Thus, the statute .
authorizing condemnation for State purposes generally indi-
cate that cither the fee or a lesser estate any be taken.

- It seems that condemnation of land by the goverament for
State nurposes usually results in the vesting of the en-
tire fee in the government. (Sturgis v. livore, 35 8. W.-
56), So counties and cities condamning land for the
constructlion of sea walls and similar structures may take
the foe of the lznd as the governing authorities thereof
shall. detsraine that such step lg necessary. Hunerous
othar statutes suthorizes clties of various classifica-
tions to teke the fee title to land when such intention
is expressed by the governing bodies therecof. Cther state
arencios authorized to take the fee of land includes fresh-
vater gurply dlstricts, water Aimprovement districts, levy
izmprovement districts, and water control and improvement
districts. Some kinds of corporations are elso suthorized
to take the fee, such as corporations created for the pur-
pogss of acuulrinzg and operating union bus passcnger depots.
{Article 6554 Vernon's Annotated Civil Statutes). Other
gorporationsg, however, such aa railroad coapanies are ex-
pressly denled ths right to take the fee, while st11d
others are authorized to take easements only. (For example
soe Artiele 7583, Vermon's Annotated Civil Statutes.)

. Ve quote from Texas Jur. Vol. 16, p. 724, as
follows: '
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Vol.

"Tarties defendant to condemnatlen procecd-
inzs should include not only the ownor of th
land, but also every person vho has an intorest
therein, for it is elamecntary law that parsons
not nede parties to asl actior or proceeding are
not bound by the Judsment rendered thorsin, In- |
deed, it seems to be clear that an unconpensated
owner of ‘land or of sn interest thereln ey com-
rel a c¢osndemnor to settle with him, evea though
the econdemnor has alroady paid compensation te
other persons who were included in the procecdings,
unless the clainment has estopped himself in sonme
manner, as by acécepting a part of the comrensation
or by silontly acouieacine for a perlod of years."

14 is gtated in the succeedinq paraprqnh Tex. Jur.,
15, P. 128: . .

. "It follows fron the ceneral rule suaued in
the praceding section that the holders of all
such rights and interssis must be made rarties
defendant in the proceedings.'

Ve quote furthéb"ffbm'TeiLA?ur;;"?bi. 16, p. 728:

“The holder o* a lien on land sou cht te be

‘condamned is a2 proper and neécessary rarty to the

proceedings; he 1s entitled, according to his
lien, to the darages aw«“dud atid, if they axe not
peid, he may rscover them Irom the condeznor. £o.
railroad bondholders may ba made partlies t0 & pro-
cecding by which the depot grounds of the railroad

'ccrnoration issuinz ths bonds are sought to be

condenned by other “yrallroads for the purpose of
constructing a union depot. *hile = mortzagee
who was not a party to proceedings involving the
land burdenad by th2 aortgage may not, before
maturity of the morteage, recover damages fronm
the cordemnor ot the theory that his sesocurity
was impaired by the teking of the land, be
nsvertheless has his romedy; when tho mceritgage
bacomes dus he may make tho condemnor a party
to foraclosure proceedings, as belag in control
or possession of a portion of the land.”
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It s=cas €2 be now ceobbled thet condeunation way
be rosorted to only in tha covent that the parties have baen
inable $o ggzroe after beona fide efforts hove bren mede by
the party assirmed to acjuire the land. It follows that
proceedlncs brasught prior to the umatiang of the effort are
void, as being premature. (imlone ve. City of 'adiscsaville,
24 8. ¥. 4833 ‘att vs, Studer, 22 &. :, 709: Clements vs.
Ft. worth & D, F.. 10 I, Co., T 3. w. (28) E65.)

In the case of Calvert v. Harris County, 46 . .
(28) 375, among othor taings, it was held that in eondemation
rroceadings to obtaln land for right-of-way purposes, only
an easemanv is acquired, and that zuch easerent is all that
the law recguirez to be paid for, and further that $he valus
of 0ill in conderned land was not an itom of coxmpensaticn.

In ths case of "aster Cil Corp. ve. ilbarsop
County, et al, 30 <. ¥, (28) 435, amcng othor thinge it
wag held that the commiszioners' court was without Juris-
Ciction or authority to condezn land for a road, without
making an effort to reach szsresment with land cvner rozard-
ing compensation. It was further held in this case that
a holdsr of ths valld minerzl leoagse and ssgirnmend in
actuzl physical possession, operating a preducing well and
condueting drilling operations was an orner within the
highway oondcunation statuts, s

Zzome of the deflinitions of tie word "ovner" as
found in Vol. 2, 4. 1. 5. 785, are as follows:

"The word ‘owner' is used in sitatutes re-
lating to condemnation proceedingz, may he con-
strued o apply to every person having any in-

* terest in ths propexty to be taken. . « It em~
braces not only the owner of the fee, but a
tenant for life, and a lessee for years, and say
otiaer persca who has an Interest in the property
wiioch will be affected by the ccndeanation.”

Considering tho above mentioned anthoristias it
wauld appear thabt the faillure to asgree on the aznount of dam-
ages to be paid the ovners of the land is thoe controlling
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pradicate Tor instituting condaanation.procesdinrs, tharg-
fore, if the ownars end tho condexnor do agres upon tha
2aount of damsges there would be no neccessity for:bLringing
the suils dawsver lecaeses holdaers and mineral cvnsrs vould
nacesaarily be ovnere upon whom sarvice must be had vhen
their riehts, if any, must be sdjudiczted. +vhen no anrce-~-
nent can bs reached with =211 the owners, it dbecomgs neczseary
that condgsnation be brousht to secure proper title to tue
condemnor including all parties who hasve ean intsrast in sald
lend. ARresmant with one ovner &o2s not constitute an agrzg-
zent with 211 tha ovmers. EHowever, thers is no statute thst
-proniblits ths condsanor from acquiring the intersst of one or
rmore of the owners and procseding agerinst the other ovners
vhere thers is & fnilure %o e#rea on the smount gf coapensation
and damngas dus such owner. ‘

In line with the Calvert cage, supre, wherg a lossge
holder or minersl o ner would not be daasged by virtus of such
aoguired eassmant, thsn no awaerd could be made to thez z2néd they
have suffered o 1065. Yowsvar, if these parties ware not
. &iven notica of suck proceeding and made poertiss thersto it
wiould naturally eppezr thst the cendennor would not reoeivs a

good title.

. " we thenk you for the brier aubmitted vith your
1nqu1ry.

Trusting tbat the foregoing tnlly answers your
inguiry, we are

- Yours very truly

" ATTORNTY GEZNERAL OF T S
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