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‘party who receives rent for the 'packert ba
subjeot to the tax on the rental received or
rental plus expensas of the operator?

-"3. A mechanical perforator 1s used in-
stead of & gun perforator. “ill the tax apply
for such service? v :

"4, Aoidizing - the contractor mekes two
charges to ths oporator of a wellj one, is for
the acid used; tke other for the scrvice ren-
dered, V1ll the receipts from both be taxsble?

"5. 4 contracter takes a contreact to clean .
out an oil well, part of the work will consist
of acidizing or shootinz., Will the receipts of
the entire. job be taxable, or will the contractor
be permitted to meke two separate billings and -
tax Eocrulng only on acidlzins or shootina aerv-
~ dce?" -

. The answer to some of your qmstions callSfor the

" determination of the meaning of certain werds used in con-
nection with a particulasy trade, to-wit, the oll and gas
produeing business., 4article 10, aub-paragraph 1, I‘evised

‘Civil Statutes of Texas says! _

- ""'ho ordinary aign:lrication shall be applied
to words, except words of art or words connected
with a pertioular trade or subjeot matter, w"xen
they shall have the signification attached to
~then by experts in such art or trade. with- rer--
~erence to suoh aubjeot mttar. . .

¥

Ye realize that we are not e\:perts in the oil and gas pro-

duoing business, and we hesitate %o plece a meaning on some -
- ol ihectrade words involved 4n thie opiniong but it.is our .

duty to advise you on ‘the various legal questions that oone
before you, and in 'our inexpert way we will procead to do
otr duty by answering your quostions even though we must ap-
certain the teohnical trade meaning. of certain words.

The particular statute in question is peragraph

(bo, Seotion 1, of Article 16, Houss Bill No. e. Forty-seventh

Legislature, wh!.ch reada as rollows:

’.
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A

- “*{b) Tvery person in this State engaged
in the business ¢f furniching eny service or
parforming any duty for othsrs for a considera-
tion or compensation, with the use ¢f eny de=~
vice, tools, instruments or eguipment, electri- .
cal, mechanical, or otherwise, or by meesns of
any ohemiocal, cleotrical, or nmechenical process
when such servioce is performed in connection
with the cemsnting of the casing seat of any
0il or ges well or the shcoting or acidizing
the formation of =uch wells or the surveying
or testing of the sands or other forrations of
the earth of any such.oil or gos wells, shall
report on the Z0th of eaoh month and pay to _
the Compiroller, at his offlice in Austin, Texas,
an occlpation ftax equel to two and two-tenths
(2.2) per cent of the gross amount received -

- from sald service furnished or duty performed,
~ during the ocalender month next preceding. The
sald report shall be. executed. under oath on
a form presoribed and furnished by the Comp~

Theo key word in this statute, in determining
the enswers to your qusstions, is “service". The persons
taxed are thoge persons "furnlshing any service or performe
inz eny duty « +» « when such sexvice is performed in con-~
neotion with (1) the cementing of the casing seat of any
oil or gas well or {(2) the shooting or (3) acidizing the
forrations of such wells or (4) the surveying or testing
- of the sands or other formations of the carth in eny suoh
oll or gas wells", end the tax is "two and two-tenths {2.2)
per cent .of the gross amount received from said service

furnished or dut§ porformed®, e think this is a tex on
service furnished end duty perforred. o o

| In arriving at answers to your questions we want
to point out that there is a distinction detwuesn a "sale"
and a "gservice”. Likewise there is s dlstinction betwoen

the phrase “"materials furnished™ and the phrase “services
furaished."” - ‘ ' o o

This is a new statute, snd therefore we are un-
cble to rind any appellate court case directly in point on
this situation; but we do receive some help from the language
of cages from other statea construing what constitutes a
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"gala a8 distinguished from a service within the meaning
of saleg tax laws. In the case of Wiseman v. Gillioz,
192 Ark. 915, 96 &, ¥, (24) 459, the Supreme Court of
Arkansas held that when e buildinv contraotor ereoted
g house under an agreacment by which the c¢ontrector fur-
nished the material and lebor for & given pum it consti-
tuted & sale of the materisls, &nd that part of the swm
vhich was glven in payment of <he materia;s was subject
to the sales tax; and the court ssid: - .

. s+ » ihey say he does not sell the houses;
thet he constructs or erects them; and that he
rost certainly does not sell the lime, cement,
lumber, and steel which he uses and consumes in
fabricating the cazmpleted structure which he
erects upon and undexr the owner'a land,

| el ¢} o eaurse, ons would not say that thu
. sontractor sold the house, but unguestionably -
he solls the paterisl that goes into the house.
. If one should contract to furnish the material-
- r.and labor end dbuild & house for the owner, he
would necessarily estimate or caloulate the
.value of ths material rurnished end the cwner
would have té pey for it. The contractor would
sell this to the owner. . "

A similar holding was made in the case or Firtaenth Street
Investment Corporation v. People, 8L Pac. {2d4) 764, by the -
Suyreme Court of Celorado, in which the court saidy -

' *%e cannot, &8 a oourt,-be ignorant of
what a1l men knows: that a contract involving
labor and materials which become & constituént
part of an improvement, the cwnership of which
passes to the owner of the 1cal estate, in-

' volves & transfer of title to the materials
for & consideration. That work and labox is
to be dons upon or in gonnection with the materye
lals as en incident to or in connection with :
the trensfer of title to the materials, does
not rob the transaction of its essential chaxre
acteristics of @ sale ir the whole or sny
messurable part of the consideration for the
verformance ¢f the contract is compensation
IQZ‘ the m&teri&lao . . 0" )
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An excellent discussion of whether a transaction is a sele
or a tervice or a mixture of both is found in the case of
TesteTn Leather & Finding Co. v. State Lak Commission, 87
Uteh 227, 48 Pae. (£4) 526, in which the Supreme Court of
Utah held that when a shoe oobhler rerairs a pair of shoes
by sewing new leather on to the shces it constitutes a sale
of the loather and the cobbler's charge is not made entirely
ter services. The ¢isoussion In that case ias 80 excellent -
thet we quote at length from it as follows: - .

"+ » o If the charge pade for repairing
shoes constitutes & sale by the shoe repalrer
to the owner of the shees of the materiels used
in the repair Jobs, then and in such cace under .
the express provisions of the act the plaintiff.
48 not llable for the payment of the tax here
.aought to be imposed upon 1it. . w . :

". . . The mere fact that the leather and S C

other.materiala here in question were used to - Coe

- moke .only a part of a shoe doos not ohange the
nature of the trensaction, A *'sale of goods' is
-defined a8 'an sgreement whereby the seller

. .transfers the property in goods to the buyer

 .for a conmsideration called the price.?’ Re S84 -
Uteh 1933, 8l-1-1, 4 eale is in effect o de-.
fined in-the act here involved., Fhen a shoe ..
repairer delivera the ryepairei shoes to tae

.. ‘6wner thoreci end receives pay~cnt therefcr,

. -the $itle to the raterisls used In the repaly
JOob pagses to the owner, ihe gmount paid in- .
cludes the price Of L6 mALErials UBGGH. ~UOR
a transaction noscesses oll of the elenents )

" of & gale of Lhe materials used in the Te alr.'

_ “ *The problam oan be bast approached by
_assuming extremne cases on both ends of the geumud,
¥hen & barber shaves a person, the lather and
goap and soothing lotion which go upon the cus-
tomsy are mere inoidontals as compared to the
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sexvice performed. It is likewise true of shoe .
shiners. These illustrate cases on one end of
the gamut. Where a nmerchant sella readymade
clothing end in oozneotion therswith does gl-
terations and perhaps furnishes materials, such -
es a gmall piece of cloth or thread, we have a
case in vhich the services are rerely inclidental
to the sale. Othexr cases lie in between. ‘the
autormobile renalr shop furniches parts as well as
servioes, +he parts may at times amount to nmore
taan the services and other times vice versa.
Sopme trades have lonz custorarily ceparated thelir
charges for services and parts., The autorobile
repair trade is an exemple. There it 1s gquite
easy to muake the geparation bvegause the parts are
usually very definite. In the shoe repairing '
1ndusty¥y, ‘op the other hand, the practice has- . .-~
" been just the pposite. A gross charge ie made - -
without separation, Indeed, it might be 4iffi-
cult to make the separation in this trade bocause
of the difficulty of deétermining just how much
leather out from a larger piece goes into each
Job. ™ (Underscoring ours) .

_ Other sales tex.casos that make similar holdings are Cusick

v. Cormonwealth, 260 Ky, 804, 84 S, W. {24) 14; Doby v. State
Tax Commission, (Ala.) 174 50 2333 ui§sby V. Johnson, {Celir,)
99 Pao. {(2d) 2685 end C, & E. Larshal v, Ames, 373 Ill.
361, 28 R. E, (24) 483. o

The only Texas Appellate court case frow which we
receive any help in deciding this question is the case of
Standard 04l Company of Texas v. State, 142 S, W, (24) 519.

In that case the defendant contended that when automobile

- tires, tubes, batterles or other acoessories were instelled -

on an automobile end & single ocharge made for the transastion
that such & transsetion wgas a "service™ only and not a vsesle®
-80 a8 t0 make the operatirn of the £illing atatlon where the
transaoction oocourred subjeet to the *chain stors tax”, but

the Court of Civil Appeals held that & "ssle" of sa!ﬁ arti-
oles took plece, and it is evident that the gourt thought

that a part of the sum charged reprezented the sale price of
the article and the remainder represented the chargs ror the
service of inatalllng the artiocle.

' The poun "sarvice” iec defined in Webster's KRew
- International DPietionary, &nd Editlon, as followst
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- vPgrformance or labor for the banefi‘c of
anbtner, or at encthor's coswand.”

The foregoing diotionary dofinition ana ecppallate
court oeses ahew that there is a diffe renga between furnishe
ing & material end furnisaling & service. ¥Ye zre coanvinced
thet the tax in question is a tax on the servicing of oil
end ges wells measured by the gross receipts derived from
ngervice furnished” in certain oil and gas well operetions;
end it is not on the furnishing of ratorliaels to ©il and ges
vells. Thercfcre, a party whe cements & casing seat of an
ol or gas well for snother person, and who furnieshes the
cerent for soid operation, is entitled to deduct the cost of
said cerent from his gross receints before oompuuing the tax.
. Our answex . tc your ﬁ.rat question 15 yes” : ,

_ vie will -now take up your seaond 1nquiry, which _
deala with tke furnlshing of a “oement packer", 5Since re-
ceiving your reguest for this opinicn, you hsve advised us - ,
thet this weénent paclfs*" is "made up with and forms a part -
of .the liner before it is run into the well and this tool
~ remains in the wall™; and you also advised us that the con- . -
- eern rurnishin.r_: the %cement packer™ chsrges the owner of
the well "*%12.00 per day operstorts time plus car mileage
to tre location and . < . Operator's expenses®, and that
the operator "only installs the ‘Yoexsat packer' aend dces .
not have any par‘b 1n the ectual eamenting operation.”

_ Ve unaerstand that the "oement paokc.r“ in question -
iz a device or materisl that §s furnisbked i{n such & manner ’
- that 4t becomes & part of the well, It is lowered intc the
woll and used there only for the purpose of cexenting the
*liner”, whiich ia a rarticular type of short casing at or
near the bottom of the well., Dut, after the liner 1s cemented
the "packar" cannct be removed., (See *Fetroleum Production"
by wilbur ¥, Cloud, 1937, page 185; 169; “Elements ¢f the Pe=
troloun Industry”, edited by E. De Gclyer, 1940, page 2343
and "? erforat.ed Casing and Sersen Pipe in 0il ¥ells"™, by E.

%. ¥agy, U. 2. Bureau of Mines Technioceal paper 347}. -

we are convinced that the "cerent packcr“ in ques=
tion is & neterial furnished, and that the c¢harge for the
seme is for paterial furnished &nd not for a service furanish-
ed, However, that part of the charge that is made for the
furnishing of the operator is a charge for a service, the
service of installing the ™cement packer". The fasct that
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B )

part of said charge 1s based on car mileage and part on
operator's expense does not prevent it from being a oharge

for a service. A& person could hire & day loborer to per-

forzn some kind ef service at 73.00 per day plus his travele
ing expense to and from the job each day (20¢ for car fars)
and his actuzl expenses while on the job (45¢ for his noon
day lunch), or a person ocould hire such a lsborer for $3.65
per day, the ladorer to pay his own traveling expense and

other actual expense] and, it is our opinion that in either
case all of the moncy received by the liborer wouléd be come-

pensation foxr services furnished.

Before giving our answer to your second question

" we want. to magain mention that the tax in question applies
‘only vhen the Bervice is performed in oconneotion with one of -

four gpecificelly numed oil and gas well oporations, to-wit,
{1) "oementing of the casing seat,™ (2) "shooting," (3)
~vagidizing the formations,” amd {4) "surveying or testing

of the sands.”™ e have not been given eny information ghowe
“ing that installing a “cement. packer™, or even cexenting

a "liner™, is one of the four nemed taxsble operations. If
it is not one of those four operations the receipts there=-
from are not to be considered in codputing the tax. -

The furnishing of the ™cement pscker" isg the fur=~
~nishing of a materisl, and the furnishing of the operator
is a service furaniched, Our answer to your second question
is that if the furnishing and installing of the “gesment -
packer®” in queation iz one of the fow taxsgble operations
nered in the statute, the charge for furnishing the "“gement
racker™ should noct be inocluded in the receipts on which the
- tax 1s computed and the dharge for furnishing the operator
should be included. : o S

‘We will now take up your third inquiry, which is
in regard to mechaniocal perforators. Ve are advised that
- "perforatinz”, as that term is used in the oil and gas rro-
duoing business, is the operation of bresking holes through
the walls of the casing in a well for the purpose of maldng
communication into or out of the earth forration at that

rarticular level, (Ses "Elements of the Fetroleum Iandustry®, -

edited by £. De Golyer, 1940, page 228) There are two
ordinary methods of "perforating”, to-wit, "gun perforating”
and "mechanical perforating"”. Gun perforating is referred
to in "Fundamentals ¢f the Petroleum Industry™, by Dorsey
Hagar, 1939, at pege 248, as follows: -

145



- Honorable Ceorge H, Bheppard, Page 9

“Gun Ferforators, = 4 great improverment
in the teohnique of completing wells has re-
sulted from the devalopment of the gun perfore
ator., Thip device fires .45~caliber bullets '
through the casing, and even through any cement
~ in back of it, and penetrates through to the
gas or oil zonss,"

The same authority at paf;e 247 discusses mechanicel perfore
ating a8 follows:

*Tarforaticns may also bs made by lowering
a cutting tool, celled & 'perforstor,! in the
hels. This i:oo]. consisgts of & rolling kaife . .
vwhioh 11 a star-shaped toothed whecl w.lth cude
ting points. After the casing is perforated, .
the well is balled to remove the sand, aludge,
end drilling water." .

" Your queation appam-ent.ly refers ta thia .'Last mentionad

. method.

i heratofore 1ndinated the tax in queation ap-
plies only when the service is performed in connection with

448

one of four specificslly named oil and ges well operations, -

to-wit, (1)} *"cementing of the caesing seat", (2} "shooting",

(3} "acidizing the romationa". and (4) "surveying or teste

1ng of the sa.nds"

’ arter roading your writtan request for our opin-
fon and talking with you, we understand yocu have in mind -
the question of whethexr the use or é meehanical yerforator
oonatitutea "ahocting“ _

¥e must give the word "shooting” the meaning that -

~is attached to 1% in the oil and gas producing trade. In

"Petroleur Produstion™ s by Wilbur ¥o Gloud, 1937, at pagea :

401 and 403, it says: -

01l well sthting_datea back to the tine
when Coloael E.4.L. Hobexrts expleded eight pounds
of pgunpowder at a depth of 453 feet in the Ladles
Yiell on YWatson Flats near Titusville, Fennsyle
venia, in Jenuary , 1885, During the latter
part of July, 1866, the Roberts Torpedo Company
was granted a patant covering this proceas ot
1ncraasing 0il well production.”™
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wAt present there are thrce types of exe
plosives used for shooting oil wells: liquid -
pitroslycerin, solidlfied nitroglycerin, and
gelatin dynemlte, OCF these the liquid had been
used most; however, the solidified form 1s safer
and nore variable in application angd reaction.®

- *04il well sbooting is not practioal in
ell cil fielés; but is confined largely to
-wells or areas that yroduce from hard, compact,
close~greined sandstones and limesuoncs. Loft
and unconsollidated rocks, which are typlcel of
- the Cul? Coast area end certain Celifornia.
rields, Go not respond to shooting; and for
that reason ahooting is rauher unoczmon in those :

regions. :-,__ .

: "Shooting oil wells ror produotion.may be ;
done for ona of severcl reasons: An epparently
dry hole may bave been drilled, and before the:

_ well is abendoned some operators may set-oifl -a,
onarge of nitroglycerin as a Iinal effort to-

‘ward bringing in an oil well. Also, in some

. wells when érilled into tight sands and hard .

. limes, the reservoir rock may be only partly

...saturated with oil, and very 1itilé gas mey be

. .present., Irequently the shooting of such for-
. - .metions results in the completion of . good com= :
Tt o mereisl oil wells. Flowing wells ere given . -
. 1ight 'shots?® of nitreslycerin, blasting wells . |
. are given light fshots' of nitroglycerin, ‘blast- W
- "ing gelatin, or glycerinite, to clean~out the -
well and fracture the sand face, thus prolong- -~ .
ing the period of netural flow. Many old pump- = |
ing wells are shot periodically to stimulate ’ _ A
drainaga into the well. C

In "Fundamentals of the Petroleum: Industry" By_DQrséikBagar:f |
1929, at page £35, it seya: . . ._fi e

"Shooting acoompliahes several purposea,f
specifically, it : ‘

"l. Preaks up the sendatones or 1imestones,
causing - channels to form. .

"2. Cpons passages to fraocture zones or to
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joint plenes in which oil may ooccur,
"3, Forms & larger collecting area.
"4, Creatss more sespage spaoe in the hole,

¥3. Creates a vacuum that sucks in the oil,
starting {% through ochannels into the well.*

In the ocase of Texas Granite 0il Company v, ¥illiams, 199
ry. 148, &50 &S, W, 218, the court mentiocned "shcoting"™ of
an oil well as follows:

*lt is a ratter of oormmon knowlecdge that
the shooting of an oil well 1s dcne always &t
- & time when the well is at or near oompletion,
-or when the o0il sand has been reéched;j the purs
pose belng to loosen the formation to the end
that the flow of ¢il may be lncreased."

¥e think that it is apparent that Yperforating™ -
. an 011 well is altogether different from "shooting™ an cil
vwoll, Whether the "perforating®™ is done with a "gun per=. -
forator® or a “mechenical perforator™, it does not coms '
vithin the meaning of the term *shooting®. Other author=- -
ities that support this conclusion sre as follows: "Vell=-
shooting with Reference to Secondary ©il Recovery™, by -

K. ¥. Ryder, 0il & Gas Journel { lay 6, 1937) 62; “Vell
Treatrent after Perforating”™, by B. Bankis, 01l Veckly

. (rarch 28, 1938) 36, 011 & Gas Journal {March 31, 1938)

176; end "Gun Yerforator Utilized in Samfordyce #ield for
Completion of 01l ¥ells™, by T.P. Canders, Cil & Gas

¥e have gone to conslderable length to show that
*perforeting® is not included in the term "shooting™, and
that it is not used in connection with said term, because
we understand that a confusion of those terms gave rise to ~
your question. Is the operation of "perforating® ever pere
formed as & rart of or in connection with eny of the other
taxsble operations, to-wit, "the cerenting of the casing
geat", “acidizing the formations"™, or “surveying or testing
of the sands™? From our study we have come to the goncluslon
that 1t ordinarily is not, but there may be same unusual
instznces in which it is performed in connection with one of
sald three operetions. - o o : '
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Our enswer to your third question is that the
tax in question ¢oes not apply to the ordinary use of a
rmechanical perforator™, but it would apply if & "mechan-
ical perforator” wereuped in connection with one or the
four taxable operations. .

":‘Je will now tokeé up your tourth inquiry, vhkich
concerns acldizing. In *Elerments of the Tetroleum In-
dustry®", edited by E. DeGolyer, 1940, page 225, 1% says:

"ioidization, in the o1l iadustry, is ,
the process of introducing acld inte the pore -
. space of an acld-soluhle producing formation .
for the purpose of enlarging the pores by dis= "
- solving surrourding formation snd tliereby in- .
-.-oreasing the permeadility of the 'pay' around
~ the well bore. This method of enhancing the
" produsing ebility of certeln oll-producing
~ strata epplies prinoipally to the acid~soluble
roservoir rocks, suchk as limestone and dolomite, T
. but occasionally it is used in sand formation. : Sl
. - to dissolve cementing materlals. AL g .

.. TWe believe the sane reasons apply in answering s
this qusation that eprly in enswering your firat, Quest;gn,.,““ _
vhioh concernse cement, As herctolfore pointed out, there ™ . . #
is a difference between furnishing & gmateriel and furnishe .- ' ¥ .
ing & tervice. “he furnishing of the acid is the furnish- .
ing of a meteriel, The tax is only on the servicing of _
oll and gas wells, and it cannot be galculeted on the ree- .
ceipts derived from furniszhing materials. CGuy answer to
your fourth question 1s that a pertiy who acidizes a well
for another, cnd furnishes the acid, is entitled to deduct
the cost of said acid Irom his gross reoaipts baelore cam~ - -
puting the tuo . -

Ve will now teke Lp your r£iftth inquiry, which
conoerns cleaning out an old well, .48 we have stated so '
rany times before in this opinlon, the tax in question ep-
pPlies only when the Bervice is performed in c¢onnection with
one of the four ¢il and gas well operations gpecifically
numed as taxable in the statute. ™3hooting™ is onq of
those operations, and "aoidizing™ is esnother, end therefore
the reoeipts from "shooting™ and "aoidizing" are taxable.
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Tre othor two taxable operasticns arse “cexentinz of tkhe
czsing scat” and "surveying or tosting of tho sands.™ ib
wo vicew it, when a woll 18 clesned rothing connccted with
tLose two opsretlons would ordinarily be dome; bug, it
zisht ve 3 pozsible thet in rare instances scxething would
te Cone 1n connection with those two operations when a ’
well was cleaned,

ur answor to your Pifth question is that vhen
2 gontractor cleans oul a woll, the receipis for thoe services
f.ranished in connoction with the *shooting™ and “acidizingv
are toxable, end the only other recelipts taxable are those
obtained rrom thet part of ths work dome in coaneotion with
the other two taxﬂble operations, toewit, "eementing of. the
caainu geat™. nd “survoying or taatins ‘of the sands. :

wc hape that the toregoing has an'werea your five - |

_Qhﬁﬂf-ionsc N IR _ . .
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