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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Gml.l" €. MANN
ATTORNEY GENERAL

Honoreble Mac L. Bennett, Jr.
District Attorney
Normangee, Texas

Dear 3ir: Opinion No., 0-364C
Ret Did the penitentiary authorities
have the  \ tho time the

Your request for olr oplgion on the hereinabove
odptimed questlion has beqx re
lottor as follows:

heferith an agreed
n A haau orpus matter

D 1t1u had the right
8 returned to the peni-

glatoy m'ior to his dis-
pardon . ”

¥We aYao guote from the agreed statement of faots men-
ticred ‘ Red to your letter, as follows:

’ the relator Virgil Bounds was cenvioted
of the effense of burglary in the Criminal District
Court . of J fferson Coumty, Texas, and that m the

pof November, 1937, was sentenced to four
years canfinement in the state penitentisry of Tex-
a3 and was received in the state penitentliary st
Huntsville, Texas, on January 9, 1938; that there-
after on May 1, 1939, the relator, Virgll Bounds,
by Proclamstion Ko, 32558 of the Governor of the
State of Texsas vas granted & conditiomal
canditioned that he accept the job off him in
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Beaumont, Texas, and wake aome provision for

his mother; that he totally abstain from the use
of intoxicating liquors of every kind and charw
acter and that the relator accept the sald con-~
ditional pardm; that thereafter an the 20th day
of June, 194C, by Proclamation No. 1603 the con-
ditional pardm hereinbefore referred teo granted
to the relator wvas revoked by W. Lee O0'Danisl,
Governor of the State of Texes, for the resascns
set out therein &nd on file in the office of the
Secretary of State; that an September 26, 1930,
the relator wvas received at the state penitentiary
at Huntaville, Texas, as s oonditional pardm
violator and that at such time the overtime and
compnitation time that the relator had eamed prior
to May 1, 1939, wvas by the authorities of the Texas
Prison System forfeited;

“That on thia day the relator Virgil Bounds
vill be discharged on or about the first day of
Auguast, 1941; that hed such overtime and cosmuta-
tion time not bdeen forfeited the relator would be
entitled tc his discharge from the Texas Btate
Panitentiary at this time; it ia further agreed
that on Septesmder 26, 1980, vhen the relator was
returned to the Texas State Priasomm 1l months and
2 days were forfeited; that at suoh time 1 month
and 13 days commmtation time was forfeited; it is
further agreed that 0, J. 8, Ellingaon and ¥W. W,
Waid, the respondents herein, are restraining the
1iberty of the relator Virgil Bounds, by virtue
of and wmder the authority of the judgment and
sentence msde and entered in Jefferson Comty,
Texas, on or about November ¢, 1937, and under and
by virtue of the revooaticn of the senditional par-
donn 88 hereinbefore set out; it ia further shown
and &greed herein that & writ of hadbeas corpus was
duly issued by the Diatrict Clexk of Walker Gounty,
Texas, under dirsction of the District Judge of said
County, on the third day of May, 1541, sad was served
thereafter on the Ath day of Nay, 1981, by C., L.
Mitchell, Sheriff of Walker County, Texas, and that
in answer to the writ of babeas corpus served the
respondents W. W, Waid and 0, J. 8. Ellingson here
nov produce the relator in and to said Court,”
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_ Article 6166v and 6166x-1l of Vernon's Annotated
givil Statutes of Texas provide as follows:

"Article 0166v. 1In order to encourage prison
discipline, & distinction may be made in the treat-
ment of priscners sc as to extend to &11 such es
are orderly, industrious and obedient, comforts and
privileges according to theilr desertis., The reward
to be bestowed cn prisoners for good conduct shall
cansist of such relaxation of strict prison rules
and extension of social privileges as may be con-
sistent with proper discipline, commutation of time
for good conduct shall be granted by the manager,
and the follow deduction shall be made from the
term oy terms of Gentencés when no charge of misoon-
duct has been sustained agalnnt & prisoner, Vviz.:
Two days per month off of the first year's sentence;
three days rer month off of the secand year of sen-~
tence; four days per month off of the third year of
sentence; five days per month off of the fourth year
of santence; six days per month off of the fifth
yoar of sentence; seven days per month off of the
8ixth year of senteace; eight days per month off of
the seventh year of sentence; nine days per manth off
of the eighth year of sentence; ten days per month
off of the ninth year of sentence; fifteen days per
month off of the tenth year, and all succeeding years
of sentence. A priscner wmder two or more cummliative
sentences shall be allowed commutatiom as if they
vere 81l ane sentence. For each sustained charge of
misconduct in violatiom of Tule known Lo the

*1soner 1n any year of the %eu each commutation
alloved Tor one month of Such yoar may be lforfeited,
Tor_any sustalned charge of esc or attempt 1O es-
cepe, mublnous conduct OF Other Hs!eriou'--ﬁ.f conduct,
aﬁ the commutatlon Which sBall have acorusd in Tavor
of the prismer up to that dAY SDALL be fcrfelted un-
Toss in case of escape, the priscner voluntarily re-
turns without expense to the 3tate, such forfeiture
mey be set aside by the menager. For extra meriti-
orious conduct on the part of any prisaumer, he shall
be recommended to the favorable comsideration of the
Governor for increased commmtation or pardan, and in
case of any prisoner who shall have escaped and been
captured, pert or all of his good time thereby for-
feited may be restored by the manager, if In his juig-
ment s subsequent conduct entitles him therete."
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"Article 6166x-1. Prismers ocmfined in the
3tate PonitenTIdry shall be kept at vork under such
rules and regulations as may be prescribed by the
geneoral manager, with the consent and approval of
the Prison Board, provided that no prisoner shall
be required to work more than ten hours per day ex-
cept an work necessary and essential to efficiemt
organization of comvict forces, wvhich time shall
include the time spent in pgoing to and retuming
from their work, byt not to include the imntermis-
sion for dinmer, which shall not be less than ans
hour, and ia cases of such necessary and esasemtlal
overtime wvork, said pristmers shall receive a de-
dustion from their sentemce of double The hours so
worked; and provided lurther that tem hours shall
constitute a day to be deducted from hls semtence.
This "necessary and essential wvork" shall be sub-
Ject to the recommendations or orders of the gen-
eral muanager. Sunday work an jobs approved by the
general shall be consids as "necessary

- and essent work.* A striect accommting of oredit
racords of all overtime sarned shall be kept by the
men in charge of the wnit am which the work is per-
formed and completed; & report shall be remdered to
the generel manager each momth, vho zhall approve
all auwch overtime before it is placed to the credit
of the inmste. The general msnsger shall, with the
censent and approval of the Prison Board, have the
power to designate certain fixed overtime hours
which he considers sufficient for the efficiemt
performance of any particuler work, and no Inmate
shall receive any overtime A&t all unless sames is at-
tesated by the officer in charge of said inmate, who
must certify frem hiz own Imowledge that said over-
time was actually earned. For each sustained char
of misconduct in vioclation of any Fule known Lo tg'
Prisomer, all commutetion earned Dy such overtime
¥ork sbAll he asubject to complete forfelture. In
going to and returning from work priacmers shall not
he required to travel faster than & walk. No greater
amownt of labor ahall be required of any prisoner
thaa his physical health and strength will reasonably
permit, nor shall sny priscner be placed at such lador
ag the prison physicisn may pronounce him unable to
perform., No prisoner, upem his admission to the pri-
son, shall be assigned to any labor wumtil first having
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been examined by the prison physician. Any of-
ficer or employee violating any provision of this
Section, shall be Qdismissed from the service.
This Act shall be retroactive and become effeoc-
tive a3 of June 1, 1938, Acts 1939, A6th Leg.,

. 534, § 1." (Underscoring ours

It is stated in 21 Ruling Case law, page 1192, Sec-

"Good conduct statutes are framed with the
intention of improving prison discipline and have
that effect 1if their enforcement is allowed. The
credits are said to be in the nature of & payment
or revard by the state to the cenvict for his
behavior, in order to stimulate him to conform to
the rules of the institutien snd to avold the com-

nission ol crimes and misdemeanors during his im-
isonment. Such statutes are prm

&% motives of humanity, and are looked on
with favor both by state and federal legislatures.
3ince the shortening of & sentence by reason of
good behavior i3 & bemefit canferred by the state,
it 1: ez;tmly dependent on the statute conferring
it. *

The diminution of impriscament provided for by the
hareinabove quoted statutes i3 a privilege of which the priscner

can be deprived in accordance wvith the rwisim of the
statute. 20 Rully a30 LaW, PAge b3, meﬁm .

In the case of Ex parte McEemns, 6% Atl, 77, the
Supreme Court of Vermont, under facts similar to those here
Involved, held as followa:

"The sentence is for the maximum term, snd
the allowance for good behavier is to be deducted
from the maximnoe term. The deduction allowed for
good hebavior previous to the conditiomal pardon
is not forfeited by the bLreach of the emditions
of the pardon, but stands to the credit of the pri-
soner in the final commtation of his sentence.
When & prisoner who has been at large cn a condi-
tional perdon is recommitted to serve the remainder
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of his term, the tima he has sc been at large

is not to be treated as time served on his sen-
tence. The remainder of the term to be served on
recommitment is that part of the term that remain-
ed unexpired at the time he was ast at large by
the conditional pardon.”

In the case of State va, Hunter (Iowa) 100 X. ¥W. 510,
the Governor granted the prisomer a conditianal pardon and,
atmz other conditions imposed by the Governor, it was provided

1

"Whatever sallowvance and rebate he may have
heretofore samed by reason of good canduct vhile
incarcerated in the panitentiary wvill be forfeit-
ed by operetion of such revecation, and he will de
thereupon recomaitted to serve the remaining
period of his original sentence, without any re-
bate or allowance for good time beretofore samed.”

We quote from the Court'a opinion as follows:

"The statutory provisions as to diminution

of imprisonment for good ocomcduct 40 not, perhaps,
confer upm the priscner any legel right; but,

at any rate, they omfer a statutory privilege,

of which the priecner may avail himself. Ko
doubt, the forfeitures provided by Code, § 570k,
may be imposed by the warden without & judiocial
determination as to the facts cmstituting & vio-
lation of the rules, regulations, or laws for the
govomt of the penfitentiaries. But if no such
orfeiture has been dsclared until the prisoner
has served for such length of time that, with the
diminution of sentence provided for, he ip entitled
to his discharge, he can, without questicn, secure
his diacharge in & legal proceeding. Ve reach the
condolusion, therefore, that the diminution of im-
prisonment provided for by statute is a privilege
of vhich the prismer can be deprived only in ac-
cordance with the provisions of the atatute, and
that, as no provision is made for forfeiture of
this privilege on account of violatiom of the terms
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of a conditional pardan or suspension of semtence
by the executive, no such forfeiture can be in-
posed by the executive wmder any conditios or
stipulation inserted in the comditiemal pardon
or order for suspension of sentence. ¥ & & "

We are of the opinion that credit for good conduct
and overtime allowance mnder Articles 6166v and 6166x-1, vhen
once earned dy a prisoner may be forfeited only upan those -
grounds specified in sald Articles. It is obvious, of course,
that said statutes do not autharize a forfeiture of such credit
upon A& revocation of a canditiocnal pardon. Furthermore, we are
of the opinion that auch statutes are designed to improve prisom
discipline, It followa, therefore, that conduct outside of the
penitentiary vhile the prisoner is mn & conditional pardom,
neither entities the prisomer to the benaefits of such statutes
nor subjects him to the penslties thereof.

In canference opinion Ko. 3010, »endered by this de-
partment on December 9, 1037, to the Honorable Bruce W. t,
Chairman of the Board of Pardons and Parcles, it was held t
convicts are not emtitled to cammmtation of time to be applied
on their smtences under Article 6166v, Revised Civil Statutes
of Texas, 1925, for time served and credited oan such sentences
outside of the pamitantiary. We guote from said opinion at page
179-180 in Book 67, as followss

*You will note that the terms ‘prisaner,:
‘'prisoner discipline' and Tprison rules?! are al-
luded to in said article as well &s the vioclatiom
of prison rules and escaping dor attempting to es-
cape all of which I think contemplates that the
prisoner must be in the pmmitentiary in order to
come within the purviev and Intemdment of said
article. It is difficult to comceive bow & man

on & furlough could be & prisoner within the com-
mon and ordinary acceptation of such term. It

is alsc 4ifficult to conveive of & perscn on &
furlough being guilty of & bresch of prisom dis-
¢ipline or escaping or attempting to esoape from
a penitentiary. Evidently the commutation allowed
a prisoper wnder such artiscle is a reward for good
conduct and for obedience to prison rules while
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actually confined in the penitentiary. There-
fore, a person could not earn this commutation
except by actually serving the respective periods
of time required by the statute in the peniten-
tiary vith s clear prison record. I, therefore,
answer your question No. 7 in the negative and
say that convicts while out of the psmnitentiary
on & furlough are not entitled toc a commmtation
of thelr sentences for time served out of the
penitentiary.”

You are respectfully advised that 1t is the opinion
of this department, wnder the facts stated, that the peniten-
tiary autherities did not have the right, at the time the re-
lator was returned to the penitentiary to forfeit any of the
overtime and commutation earned by the relator prior to his
discharge on the conditional pardom.

Because of its related importance under the facts
submitted by you, ve respectfully invite your attemtion, how-
ever, to the additional rule that the time during which the

relator was at large under the candl
bé cansidered as E& served on RIs ©

The general rule 1is stated in 20 Ruling Case law,
page 5TC, Sectiom 59, as follows:

"The judgment ia the pemalty of the lay, as
declared by the court, while the direction with
respect to the time of carrying it into effect
1z in the nature of an award of execution, and
where the pemalty is imprisonment, the sentimoce
of the law is to be satiafied only by the actual
serving of impriscnment, mless remitted by death
or some legal authority. In accordance with
these principles the general rule is that where
& prisoner has sccepted & conditional pardom and
has been released from jwprisonment by virtue
therecf, but has viclated or falled to perfearm
the canditions, or any of them, the pardon be-
comes vold, and the criminel may thereupon be »a-
arrested and compelled to undergo the punishment
imposed by his criginal sentence, or s¢o mmch there-
of as he had not suffered at the time of His Te-
lease; and the time durlng whic e convic 8 at
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large under & conditianal pardon 12 not to be
considered as time served on the original sen-
tence. This is the only logical rule, for b
the nonperformance of the condltions the pa
Tecomes void, and Che prisomer 1s in the same
state In which he wvas at the time his pardon waz
granted; or, as is sometime seaid, the position
of the prisoner on & violation of the conditions
of his pardon is similar to that of an cgecaped
convict, * + ¢ {(Underscoring ours)

Acceptance of a pardon neceasarily carries with it
e.n accertance of the conditions upon which the pardon 1s
granted. If the condition impozed 1s subsequent in its nature,
as wmder the facts submitted by you, the pardon takes effect
as soon as 1t 1a delivered and accepted; but any violation of
the condition will work a forfeiture of the pardon, and will
render the grantee liable to rearrest and to recomilitment
under the original semtence. 31 Tex. Jur., page 1268. If
the perdom itself expressly provides that on breach of any of
the conditions the convict shall be llsble to summary &rrest
on an order by the Governor, vhose judgment shall be canclusive
as to A violation, the prisomer is not emtitled to a judicial
inquiry as to the breach of the condition. Ex parte Davemport,
7 8. w. (2a) 589.

In order that we might have all the facts befors us,
we obtained the record of the relator from the Board of Pardma
and Paroles,

The Governor's Proclamstion Wo. 32558 granting the
relator a comditional pardm shows cne of the eonditions lm-
posed to be "that he totally a&batain from the use or intex{-
cating liquers of svery kind aad chlrlctori & e Baid pro-
clamation further expressly providea that “If he 15 guilty at
any time of any misconduct or violation ¢f the law, or for
any other reason the Governor may deem sufficient tmcludins
any facts not known to the Governor at the time of this clem-
ency), this conditional pardon is subject to revocation at
the Governor's discretion, with or without hearing, as the
Governor may determine, and the said Virgil Bounmds may be, by
order of the Governor, retwnsed to and amﬂned in the peni-
tentiary wmtil the end of his sentence.”



G

HEonorable Nac l.. Bennett, Jr., Page 10

The record further shows that the comditional pardaon
was ascaspted, became effoctive, and that the relator was re-
jeased on EWay 4, 1939, and that said conditiomil pardon was
revoked on June 20, 19%0. The period of time that the relator
was at large under said conditionel pardon, was, therefore,
one year, one memth and sixteen days.

The record further shova & lettar dated June 7, 1941,
from L. B, Naddox, Chief of Police, Beaumont, Toxas, to the
Jefferson County Parocle Board, in which Mr. Maddox states that
said Virgil Bomds was fined $50.00 and costs on Jume 7, 19%0,
on & conviction for dronkenneas,

The Governor's Proclamaticn No. 1603, dated Jume 20,
1940, revokiyg the conditional pardon, shows that it was re-
voked on the grownd of relator's intoxication referred to in
the letter from Hr. Maddox. Ths revocation directs that "The
prison &uthorities are hereby directed to take him in cherge
and retumm him to the penitentiary to serve the remainder of
his sentence."

Tnder the authorities hereinbefore mentioned, the
relatorta failure to comply wvith the sonditions of his pardon
(to totally abstain from the use of intoxicating liquors)
rendered the pardon void, and placed the relator in the same
position (with reference to his sentence) as he was at the
time his pardon became effective on May 3, 1939,

As stated before, while the relator may not have
forfeited the exdra tiwme for good comduct and overtime wark
allowed which he had earned up to his relesse on the condition-
al pardon, he is not entitled to recelve as & credit on his
four-year sentence, the onme year, ane month snd sixtesn days
that he was &t large on the canditional pardon. The same
length of time remained to be sarved by relator on Jume 20,
1940, as on May &, 1939.

F Trusting that this fully enswers your iaquiry, we

ave
APE JUL 164 1941 Very truly yours
%&Eﬁ" MW ATTORNEY GENERAL OF TEXAS
TIRST ASSISTANT é ’
ATTORNEY GENERAL By %
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