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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C., MANN
ATYTORNEY GENERAL

Honorable Bert Ford, Administrator
Texas Liquor Control Board
Austin, Texas

Dear Siri Opinion No. 0-3631
Ret The suffloelency of\ the appro-
priation in Sec 3, Arti-
ele IX,

We are pleased to coqgl' with your request™for an
oginion from this department. . ]

the question which you have pogf

"Zeotion 5, Article DI

se Bill No, 8,
Acte of the Regulsx Sessios

e Forty-seventh
y of a tex upon
rpharmecies,

efrom, t¢ be availe
ntrol Board, sush
RS 1= for the prin{ina of
amp® harein p ded, for the payment of

; bxpenses of four (4) auditors, %o
s rate of salary not exceseding sa&ls-
- as provided in the Genearal A
prapriation B for such services, and for other
expenges \idcupfed in the printing of forms, pre-
paratidn of Xecorde, and adoption of regulations
such as this article may require.,'

"The Comptroller of Publle Aceounts has
raised the guestion as ¢o whether or not the
phraseology of this section does in faet pro-
vide a specific appropriation te the Texas
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Liguor Control Board for the purposes spesified
in the section,

*We can recall many appropriations heretofore
made under provisions similar to those gonteined
in thls Aot, for which reason 1t was not antioi-
pated that any question would arise with respect

trn t*hida madtdan Aatdme 1ndan that scamentdan

oommi tments have already heen made and the number
of auditors provided have already besn smployed,
¥e have also arranged for and had printed the
prescription tax stamps and have incurred other
expensas under thiz Aet. For these reasons it

is important that we know as quiokly as possible
vhether a valid appropriation has been made and
would eppreclate your adviaing this office and
that of the Comptroller of Fublis Accounts &as
guiokly as possible.,"

The terminology in Beotion 5 of Aytiele II of
Bouse Bill 8 "before allooation of funds derived from the
prescoription stamp tax herein levied"” refers to Seetion 2

of article IX whioch reads "funds derived from the preserip-
tion stanmp tax herein levied shall be allocated &s hareine-
after provided in this act.,” This in turn refers % Article
XX of House Bill 8 which allocates the funds in part to the
Aveailable Sohool Fund and in part to & "olearance fund in
the Treasury®™.

The manifest purpose of the Legislature in Seotion
3 was to eppropriate "such funds as may be necessary®" for the
additi onel and requisite administration whieh would bacome
necessary., )

: We must therefore detsrmine irf Seotion 3 of Artiocle
IX of House Bill 8 constitutes a sufficient and valid appro-
priation in the light of Seoction & of Article YIII of the
Constitution of Texas which reads as followst

"No money shall be drawn from the Treasury
but in pursuance of specific appropriations made
by law; nor shall aay appropriation of money bhe
made for » longer term than two (2) years., ., "

We shall first discuss the gueation of whether this
attempted appropriation complies with the Constitutional re-
quirement that it be specifie,
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In Atkine v, State Righway Department, 201 8., W,
226, the sustin Court of Civil Appeals oonsidered this ques-
tion in relation to &n appropriation desaribed in the court's
opinion as follows:

*ill funds coming into the hands of the Highway
Commission, derived fram the Registration Fses here-
inbefore provided for, or from other sources, as
colleated, shall be deposited with the State Trea-
surer to the oredit of a special) fund designated as
the 'State Highway Fund', and shall be paid (out)
only" in the manner provided in the Aot and for pur=
poses stated,

After reviewing the histori{eal practice of the Legis-
lature in appropriating in such menner, the Court coneludes:

"We think the Leglslature bad the power to
make the appropriation, here involved, in the
manper that it 4id, and we hold that the pro-
visions of the Act in regerd therato constitute
s valid sppropriation of the funds mentioned %o
snd for the purposes stated in the ict, It is
pot ¢to bdbe understood, however, that we hold the
appropriation good for a longer term than two
(2} years., . ." :

In Fickle v, Finley, 91 Tex, 48¢, 483, 1t was said
by the Supreme Court:

"It is elear, thst an approprietion need not
be mede iL the general appropriation bill., It is
al:0 true, thet no specifie words ere necessary in
order to meke en sppropristion; mnd it mey be oon=-
ceded, as contended, tmt an appropriation may be
mede by lizplicatlon vhen the language employed
leads to the bellief that such was the intent of
the Legislature, , "

Again 1t was dsclared by the Supreme Court, spesk=-
ing through iur, Justice Critz, in Natlonal Biscuit Company
v. State, 135 S, W. (2d) 687, 6831

"i8 Just steted, one of the provisions of
Seetion 6 of article 8 of our Constitution re-
guires all appropriations of money cut of the
State Treasury to be speocific, It is settled
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that no particular form of words is reguired to
rendey an approprietion specific within the mean~
ing of the constitutional provision under discus-
sion, It is sufficient If the lLegislature author-
izes the expenditure by law, and specifies the
purpose for which the appropriation is made, an
appropriation can be made for all funds ocoming
from certalin sources and deposited in e speciel
fund ror & designated purpose., In sueh instances,
it is not neocessary for the appropriating aet to
namne a certain sum or seven a gertailn maximum sum,
28 Tex, Jur., pp. 844-848, sec. B7, and authorie
ties there cited."

At page 844 of Tex, Jur., Vol, 38, c¢ited by the
Supreme Court in the faregoing case, it is sald:

"The uppropriation need not, however, be made
in the general appropriation bill, nor is any par-
tiocular form of words required., it is sufficient
17 the legisleture suthoriges the expenditure by
law, end specifies the purpose for which the appro-
priation 15 made,"

Cited in support of the text ere the cases of Ter-

-rell v, Sparks, 104 Tex. 191. 138 B, W, 51’. by the Supreme

Court, and Cherokee County v, Odem, 287 8. ¥, 1055 (reversed
on other grounds, 1% 3, %, (24) 53&). In the latter case it
was said: , ,

*It 1z sufficient if the Legislature sutbore
izes by an appropriate law the expeaditure, and:
fixes some limitation upon the amount,."

In the Terrell cese, the Supreme Court construed
an appropriation which was in the following languages

"For the purpose of enforoing any and all
laws of the State of Texas, and for the purpase
of paying any and all secessery expenses in bring-
ing suits or paying expenses in prosesuting same,
there is hereby appropriated out pf any money in
the State Treasury, not otherwise appropriated,
the sum of Twenty-five Thousand Dollars (§£5,000)
or so much thersof as may be necessary, to be ex~
pended under the diredtion of the sttorney Gensral
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by and with the arproval of the Governoer, and to
be paid upon warrants dyawn by the Comptroller
of rublie asccounts on vouchers approved by the
attorney General.," :

Pertaining thereto, the iSupreme Court sald:

*We are of the opinion that the Aet of the
3lst Legislature which is copied above is suffi-
elently speclfic in making the appropriation there-
in mentioned and 1s not violative of Section 8,

Article VIII, of the Constitution,"

Adverting to Section 3 of artiocle IX of Bouse Bill 8,
the following is apperent: (1) The legislature has authérized
the expenditure by law; (2} it has speciried the purposes for
whieh the appropriation is made; (3) it has limited the appro-
prietion to the sums necessary to acoomplish the specified
administrative acts. The Supreme Court declared in the National
Bisoult Company case that it 13 not necessary for the appro-
priation to nams a certein sum or a maximum sum, .

Under the authority of the cases which we have re-
viewed, it is our opinion that the appropriation in Section 3
of artiecle IX of House Bi1ll 8 of the 47th Legislature is suf~-
r%oiantly speoiric within the requirements of the Constitution
of Texas,

Ve turn now to the queation of whether the approe
priation may be upheld under the provision of Section & of
Artiole VIII of the Constitution which provides that no ape
propriation of meney shall be made for & longer term than
two years,

' Section 3 of Artiele IX of House Billl 8 does not
expressly make an appropriation for a two ysar term nar foyr
any term certain, It is, however, clear that Artiocle IX
would become effective thirty 1505 days from the effestive
date of House Bill 8, .

It 3o 8also manifest that the administration of Arti-
¢le IX would be required immediately in the particulars pro=-
vidsd for in Seotion 3 thereof., 4 new tax was levied; it was
to be paid by the affixstion of tax stamps and these stamps
would have to be secured; new revenuss would be reeeivedé ad-
ditional employees and auditors would have to be employed; and
new rorms, records and regulations would become essential,
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In the very nature of artiecle IX, and of House Bill
8 itself, we necessarily must conclude that the Legislature
appropristed to the Texas Ligquer Control Board the funds neces-
gary for the administration of the Article immediately upon
the effective date thereof,

This being true, together with the fact that the
legislature d4id not expressly presoribe the term of the ap=-
propriation, may it be uphsld, although not for longer than
a two year termt We think so.

In Opinjon Ro, 0~3621, this department recently held
that an appropriation for an apparent period of longer then
two years may none the lessz be valid for a two year term, al-
though inoperative thereafter, Ve believe that the prinoiples
announced Opinion No, 0~3621 are likewise ap;licable to the
guestion at hand,

The Constitution prohibits an appropriation for a
longer period thon two years to prevent one legislature from
directing and controlling the expanditure of State funds be-
yond the oontrol of s subsequent lsgisleture, This is the
fundamental prineliple involved, Conatant vigllance over the
finances of the State is thereby achieved, Mistakes of one
Legislature in authorizing the expenditure of money may be
correocted by the subseguent Legislature, Therefore it 1z not
eontrary to the Constitutional prineiple enuncisted in Sao-
tion 6 of Artiole VIII of the Constitution of Texas to hold
that an appropriation by one Legislature of no fixed duration
may be upheld for not longoer than a two year period when the
prerogatives of the forthooming legislature in respect to
the expenditures of pubdlie moneys will not be trangressed,

It 1z understandabls, therefore, when the Court in
Atkins v, State Highway Department, supra, sayst "It is not
to be understood, however, that we hold the appropriation
good for a longer term than two (B) years®,

: And when the Supreme Court of Texas in iiokle v,
Finley, supra, declares; "if they had mede an appropriation
in unmistakable terms whioch was to continue for all time, it
might bde held valld for two years, and inoperative thereafter",
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Whioh principle is again affirmed by the Supreme
Court ip Dallas County v. MoCombs, 140 S, W. (24) 1109, where-
in it was seid:

"Flaintiff in error contends that even 1f
this epprrorristisn ranning for five years is in
violation of thy two years' provision of iection
6 of srticle VIII of our Constitution as applied -
to the five year period taken ss a whole, still
it 1s not in violation of such constitutional
provision as applied to the first two years of
the five year period, It seems to be the law
that where the Legislature has made 'an approe
ggiation in unmistakable terms,' which continues

Oor 8 longer period then Lwo years, suoh appro-
priation may be urheld for the first two years,
and would be inoperative thereafter, riokle v,

Fiﬂley, 91 TGI. 484, 44 S.W. 480. m. It ﬂill
be noted that the rule of lew announced in rickle
v. Finley, supra, contemplates that that appro-
priation shall be made ! unmistakable terms',
We interpret this to mean tha en appropria-
tion is msde for more than two years, 1t can be
enfoned for the rirst two years if it appears
thet the Legislature undoubtedly lntended suoh
aprropriation to operate for two years, regard-
loss of whether or not it could do so thereafter,
%e think that this rule cannot ald thils appro-
priation, because when all of the provisions of
this aqgt are considered together, we cannot say
that the Leglslature woulé undoubtedly have passed
it to operate for two years only, instead of five
years as provided by the act,

'l‘. . ‘.H
House B11ll 8 1s a tax measure; it 1s called the
" omnibus tex lew. One of the numercus additional or new

taxes imposed by the Act is found 1n Article IX. The proe
visions of Article IX were to bescome effective thirty (30)
days from the effective date of House Bill 8. The appro-
pristion in Seation 3 of srticle 1X wus for the obvious
purpose, and in the inherent nesessity, of enabling the
Texes Liquor Control BRoard to enforce and collect the tax
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levied by article IX. The Legislature itself recognized
that new stamps, additional auditors, employees, forms, and
records, would be necessary to effeotuate the provisions

of .rtiocle XX, These considerations compel us to attribute
to the Leglslature the intent that the appropriation in Seo-
tion 3 should be operative regardless of whether or not 4t
could be so for a longer period than two years.

Accordingly, it is the considered opinion of this
department that the appropriation in Seoction 3 of Artiocle IX
of House Bill 8 of the 47th Legislature is sufficlently spe~
cifioc under the Constitution of Texaes and that the appropria-
tion made therein is effective, although not for a longer
term then two years from its offeutive date, and until and
as modified or superseded by the 47th Logisiaturo. See Seg~
tion 6 of irtiele XXI of House Bill O,

Yours very truly

Assiatant

ZC8 :mp

PrRVED

OFINION
COMMITTEE




