OFFICE OF THE ATTORNEY GENERAL. OF TEXAS

AUSTIN

GorALD €. MANN
ATTORNEY GENERAL

Hon, Bascom Giles, Conmissioner
General lLand Office
Austin, Texas

Desar 3%ir:

8 there any men-
ir. MoDougald ocould
i~X0ase on this land

T the Relingquishment aot as

with yo

Janusry 2, 19£8, Morgan Jomes filed
his applieation to z:rchase Se¢, 16, Bloek C3,
Pubdblic Sehool lapd Dallam County, whioh was
a part of the casitol Syndicate Lands. This
traot was swarded to him on Maxeh 12, 19285,
The purchase was under Chapter 106, Fage 222
of the General laws of the 38th Legislature,
1$23, %This Aot reserved one-sighth of all oil
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and gas to the State. This traoct of land was
later forfeited, on June 16, 1932, and was re-
purchased on application by Jones filed in
this office on Harch 9, 1938, and was awarded
to him on March 14, 1938, This repurchase was
under the Aot of the 45th lLesgislature of 1937,
being Chapter 332, H., B, 275 of sald .ots,
Later, Jones sold this traet of land to i,
HoDougald, who obtalned a patent sovering the
land, on 5anuary 12, 1940, Besause of cer-
tain ambiguities in the law, whioch will ve
brought out later, the mineral reservation in
the patent govering this land was set out in
the following manner:

*!iinerals in the above deseribed
land are reserved to the State as
presoribed dy law,!?

"lcDougald stlll later sold the land to
the United 3tates Goverament for oconservation
urposes, Thelir intention was to retire this
nd from cultivation to eliminate exdessive
blowing. 1In the deed from MeDougald to the
United States Goveranment, the following reser-
vation was inserted:

" "There is heredy exsepted and reserved
from the foregoing conveyance, unto
the grantor, his sucséessors, heirs and
assigns, whatever interest, 1if an{
the grantor may now have in all o i,
gas and other minerals, under and upon
the above deseribed land for a period
of rifty (50) years, beginning Oetober
24, 1938, and ending Ootober £3, 1088,
provided salid grantor now has the power
t0 reserve said interest, acoording toe
law, and if he does not ﬁnvo such power,
then this reservation shall be null and
vold, said reservation, if any, to be
subjeet to the following rules and
regulations, to-wit:' (A sopy of the
whole instrument 1s attached hereto)
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*The next development 1la chronologieal
order ia that MaoDougald now has an opportunity
to lease the land for oil and gas development.
Attorneys for his prospective lessee have ques-
tioned the status of the minerals undesr the
land and HeDougald's power to lease it under
the reservation quoted above, Mr, MoDougald,
through his agents, has reguested that this
offioe endeavor to elarify the situation,”

Chapter 108, page 222 of the GCaeneral laws of the

Thirty-eighth Legislature, 1923, under which the land in
uestion was originally purechased from the state provided,
n part, as followsi

*3ed. 3, The sale of £a4id land shall be
upon the express sondition that one-eighth of
all the 01l and gas, whether known or unknown,
and the value of same and all of all other
minerals of whatsoever kind, whether known or
unknown, that may hereafter be found on or
under said land and ths value of same, ahall
be reserved to the 3tate and sald porﬁion of
0il and gas and the value of same, togsther
with all other minerals, and the value of s=ame,
are hereby donated to the said School Fund.
3ald oil and gas and other minerals shall de
subjeat to be developed in the manner that 1is
now, or that may be hereafter, provided by law,"

VWhen the land was repurchased under Chapter
332, page 665 of the .ot of the Forsy-firth Legislature,
gagular Session, 1937, whieh provides, in part, as fol-
ows §

" % % % and that notice of the reap-
praisement shall be given to the former owner
or owners, who shall have a preference of
ninety (96) days after the date of notice to
repurchase the same upon the terms and con-
ditions provided in Chapter 94, Fage 287, icts
of 1928, as amended by the iots of 1926
Thirty-ninth Legislature, First Called Session,
Chapter 23, Page 43, * * * =

Thp'rtpurehaser seocured the same interest and
title in the minerals that was ssoured by the original
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purchaser under the 1923 iet and the State ressrved the
same intereat and title in the minerals which it reserved
in the original sale under the 1923 A6t, This question
was decided by the Supreme Court in the case of MAGNOLIA
FETROLEUM COMPANY vs, WALKER 83 3,w. (24) 929 in which

the construction of Chapter 94, rage 287, io0ts of the
Regular Session of the Thirty-ninth Legislature, 19:5,

and the amendnsnt thereto dy Chapter 23, Page 435, acts

of the First Cilled Sesaion of the Thirty-ninth Legislature,
1926, were involved., Justice Sharp speaking for the sourt
used the following languaget '

"On the eontrary, it is clear from the
Aot, taken as a whole, that the Legislature
had no intention of granting or ¢onferring
ufou the repurshaser any greater interest or
right in the 01l and gas in the land than he
hag at the time of forfeiture of the original
sale,”™

The Act of 1937, above referred to, insofar as
the questions involved in your reguest are concerned, added
nothing to the aAots of 1925 and 1926, above referred to,
other than to make those iots applicable to ths land in
question,

The real question then left to be decided iz as
to what is the status of the minerals in land purchased
from the state under the Aet of 1983, adove referrsd to,

It is the opinicn of this Department that the
urchaser of the land in question received fee simple title
o the surface and seven-eighths (7/8ths) of the ofl and

gas, and that ths state reserved for the School Fund one-
oigﬁth {1/8th) of all of the oil and gas in the nature

of a free royalty and all of all other minerals; that

the purchaser may sell or lease all or an{ gart of his
interest in the oil and gas or he may sell the surfage

and reserve s#ll or any part of his interest in the 01l

and gas, but the owner or oOwners of the saven-eighths
(7/8ths) of the oil) and gas in the event of production

from the land in question, must turn over to the state for
the use of the Fermanent free school fund one-eighth {(1/8th)
of all of the oll and gas produced or the value of same
free and clear of any cost of development and production,
In case of a lease by the land owner or his Illi?nl of the
minerals, it shall be subjeot to the one-sighth (1/8th)

free royalty in favor of the state for the use and denefit of the
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Fermaneant free school fund, but the state will not be en-
titled to participate in the cash boaus or rentals which
might be provided for in sald lease,

I% is true that in an ordinary transaction
where a one-eighth (1/8th)} of the oil and gas or other
minerals is reserved in o s:le as distinguished from a
lease the one reserving the one-eighth (1/8th) interest,
unless otherwise provided, will be a necessary party to
the execution of a leass of the minerals and will de en-
titled to receive his share of the boaus and reatel, knd
if the land is leased reser the ordinary one-eighth
{1/8th) royalty suoh persons will only actually receive
the value of one sixty-fourth of all of the oil and gas
since seven-eighths (7/8ths) will bde turned over to the
lesses for development and production purposes, But in
no instance bas the Legislature, where a reasrvation of the
0l and ges has besn made, ressrved less than one-sixteenth
(1/16th) of the total froduotion to the state. The Aet of
1923, under which the land in question was originally solq,
after providing for a reservation of onec-eighth (1/8th) of
all of the oil and gas used the phrase "and the value of
same” indleating an intention, we think, that the permanent
free sshool fund should recelve one-eighth (1/8th) of the
gross value of al)l the oll and gas produsced from the land
in question, It is true that the reservation is not as
¢lear as that set out in trhe Sales ict of 1931 being Sestion
4 of Artiocle 342ls, Vernon's .nnotated Civil 3tatutes, where
the reservation was referred to "as a free royalty to the
state”, If we conocede that it is not ¢clear that the aet
of 1923 intended to rsserve to the state one-eighth {1/8%h)
of the o0i) and gas to be delivered to the state free and
clear of all expenses and in the nature of a frea royalty,
then same must be construed to have that meaning as 1t 1is
the most favorable one to the state, XMI'IRE Ga3 & FUZL CO, vs,
STATE, 47 3.W. (24) 285, Supreme Court of Texas, im an opinion
by :u&ge Sharp, the court saidi

"The rule is well settled that legislative
grants of property rights and privileges must be
¢onstrued striotly in favor of the state on
grounds of publie policy and whatever is not
unequivocally granted is In clear and explioit
terms withheld. any ambiguity or obgscurity in
the terms of the 3tatutes must operate in favor
of the state.”

Weo are of the opinion that the status of the pur-
chaser's rights under the Acts of 1923, above referred to, are
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the same a3 the rights of a purchaser under the .et of 1931
which is now Jeetion 4 of .rtiole 3421, Vernoa's Annotated
Statutes with respect to the oil and gas exeept that in the
first instence the state reserves a one-sight &l/&th) and
under the 1931 18t it reserves a one-sixtesnth (1/16th),

The e¢ase of WINTERMiN vs, MCDONALD, 102 8.w. (24)
167 by the Supreme Court of Texas determines the status of the
minerals under the 1931 Aet as bdetwsen the stats and the pur-
chaser and in doing s0 used the following langusge:

*¥e think that the Legialature intended
that the purchaser of land subjeoct te sale under
this Act shall acquire such land and the ainerals
therein, but that thers shall be reserved to the
state ono-six%eenth (1/16th) of all minerals as
a2 free royalty to the state exeept as to sulphur
apd other mineral . substances from which sulphur
may be derived or produced and to these a one-
eighth (1/8th) thereof shall be reserved as a free
royalty to thes atate,

"The royalties reserved by the state under
the provisions of this law oconatitute a fee in the
minerals in place and will follow the land * * *
the term 'free royalty' introduced into this aet
must mean that the ifnterest reserved to the state
in the minerals produced on school land sold under
the terms of the sct must not bear any part of the
sxpense of the produotion, sale or delivery thereof,
The owner of the land aots as tho agent of the state
in making the mineral leases, This ocalls for the
exerciss of a duty by the land owner to the state,
The land owner owss to the states good faith in the
performanés of a duty which he has assumed and he
should discharge that duty with prudende and good
falth an4 with ordinary care and diligence.,”

The last portion of the above quoted portion of the
opinion would seem t o indicate that the owner of the land oould
not ssver the minerals from the surface estats, but when we
sonsider the 10t along with all of the opinion of the court,
it seems inescapadls that since the purchaser asquires fee
title to the surface and a portion of the minerals that there
is no restriotion on his right to allienate either the surface

or the minerals or a gart thereof, and oreate a severanse of
the Ainerzls grented from the surface =0 long &8s the owner of
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the interest in the oll and gas granted in good faith protects
the right of the state in its i{nterest in the royalty and
minerali which it reserves. In the opinion where the owner of
the land is referred to it assumes that the purchaser still
holda all of the intereat which he secured from the state
under the purchase, We do mot think such language dould bde
sonstrued as holding that the purchaser could not sever his
minerals from the surface estate. Our opinion is not in
adsord with some of the language used in the case of Stalleup
v, Robdlson: 300 3.W., 285 but the court conoludes its opinion

with the following statement:

"We ds0ide but ons thing, and that is that
since the ict o s BUpra, became effective,
the capitol syndieate lands are to be s0ld with
a reservation of all oil and gas to the state,
and that the capitol syndicate lands will fare
Just as all othexr public school lands fare., Since
this is true, its oll and gas are to be developed
under the general permit statute (Rev, 3t, 1925,
art, 5338 ot seq,), This permit was issued in 1928,
after the aot of 1983 became effective, and the
gensral permit law was conoeededly followed by
relator.

*Theraefore we recommend that the mandamus
issue a8 prayed for by relator,”

The land inquired adout in your request was sold
prior to the effective date of the aet of 19235, and we he~
1ieve as to it, the Supreme Court would not roilaw the diotum
in the Stallcup casze sinee its opinion in the WINTERMAN vs.
MCDONALD ease, but would apply the reasoning in the latter
case,

We truat that this surfioliently answers your

request,
Yours very truly

AUG 18, 1941 . ‘

ATPROVED ATTORNEY GENERAL OF TEXAS

’ATTORNEY GENERAL OF T . W

D, D. Mahon

DDM:f's 5. s

o
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