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Honorable George H. Sheppard

Conptroller of Public Accounts
Austin, Texas

Dear 8irs Opinion Ko, O-

Ret Whether citlies and counties
my legall } vy and colleot

the operation
of gigarette vending machines,

coumty or city may 1
permit fees for the
vending machine

We g

e Dollsr and Fifty
d cn c.‘L ttes veigh-

er thousand
s d sm-.y oonta (Es 60) per

se veighing more then thres (3)

ds per thoupand 4s heredy imposed ¢n all
ttes or othervise disposed of in this
3tate To purpose vhatsoever, & & ¢

bprovided, that the tax imposed shall be in
lieu of any other occupation or excise tax imposed

by the State or any political subdivisicn thereof,
on cigarettes.
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"Sec. 4. Every distributor, vholesale deal-
er and retail dealer in this State now engaged or
vho desires to become engeged in the sale or use
of cigarettes upan which a tax is required to be
paid, shall, within thirty (30) days from the date
this law becomes effective, file with the Comp-~
troller an application for & cigarette permit as
a distributor, wholesale dealer or retail dealer,
as the case may be, salid application to be accom-
panied by & fee of Twenty-five {$25.00) Dollars
1f for a distributor's permit, or a fee of Fifteen
{$15.00) Dollars if for a wholesale dealer's per-
mit, or & fee of Five ($5.00) Dollars if for e
retall dealer's permit, ® % «
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"If the application 1s for & permit to sell
cigarettes from or by means of a cigarette vending
machine, train, automobile or other vehicle, ths
serial number of s&id vending machine, the muke,
motor nuuber and State highway license number of
said automobile or other vehicle and the name of

the railway oompany and number of saild train sball
be shown on the applications.
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“Sec., 12. It 18 expressly provided that no
occupation tax shall be collected from any persom
vending cigarettes by means of & vending machine
for the privilege of selling ecigarettes mly by
moans of such machines othsr than the permit fee
herein imposed for each machine.”

Under Sections 2 and 12 of Article TOLW7e-l, supra,
it is apparent that citles and counties of this State are
prohibited froam levying and collecting sn oceupation tax em

dealers of cigarettes or operators of cigareite vending
machines.
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We have bean uneble to find any statute vhich
would authorize or grant to & county the use of general
police powera, Neither do we find any statute specifically
authorizing a county to regulate cigarette vending machines.
For these reascms, we are of the opinion that counties in
this 3tate have no authority to regulate cigarette vending
machines nor do they have any suthority to levy and collect
permit fees therean. See Harris County ot al v, Kalser et
8l, 23 8. ¥. (24) 840 (writ refused).

We have been unable to find any general statute
which specifically gives the citiea of this State the auth-
ority to regulate cigarette vending machines. It is procbable,
however, that some cities were incorporated under & special
Act of the Legislature., This being true, it wvould be neces-
sary for such lawe to be examined in order to determine what
powers such cities havg, It would also be necessary that the
charters of the cities be examined in order to determine its
charter powers with respect to this guestion.

The police povwer of & cilty 1s only such aa is ds-
rived from its charter and must be either expressly granted

or be vé;hi.n the terms of sush grant. Cain vs. 3tate, 287
Sc w. 2 -

We note that Articles 1015 and 1175, Vernon's An-
notated Civil Statutes, among other things, &uthorize cities
to make certain regulations pertaining to public health and
safety. We are not advised as to the reasan for regulating
the cigarette vending mschines, and, furthermore, it would
appear to be a fact question as to vhother or not these
machines affected the pudblic health or safety in such manner
as to permit regulation thereof, In this connection we wish
to point out that the use of cigarette vending machines in
selling oigarettes is a lavful business. These maAchines are
duly licensed and regulated by the laws of this State, Article
7047¢c-1. This being true, the cities vould be without the
pover to adopt any regulation wvhich would be unduly oppressive
or highly injurious to such business. Sam's Loan 0ffice, Inc.
v. City of Bsaumont, 49 S. W. (24) 1089, (Commission of Ap-
peals, 1G32). See also 14 Texas Law Reviev 278.
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In concluding ve wish to say that we are unable
to determine whether or not any or all cities can levy and
colleot permit fees on cigarette vending machines. The
ultimate determination of this questiom may well rest upm
nunierous fact isauvas of vhich we are not advised.

We truat we have satisfactorily answvered your
question.

Yours very truly
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