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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MARN
ATTORNEY GENERAL-

Honorable George H. Shsppard
Camptroller of Public Ascounts
Austin, Texas
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Dear 8irs Opinicn ¥o. 9-367&}
Rot The taxation erel
interes g rty.

Wo ave in receipt of your letler in vhidh you
request the opinion of this dcmtmt upont | facks set
out therein &s follows:

pt ‘ |XPres
exmtad., is auhjeets to tmtim sand the same
aha.i.l be rendered and listed as hore.m preserib-
ed.
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Articls T14€ of the Revised Civil Statutes provides
az follows:

"Real property for the purpose of taxation,
shall be construed to include the land itself,
whether laid out in town lots or otherwise, and
all builldings, structures and improvements, or
other fixtures of whatscevaer kind thereon, and
all the rights and privileges belonging or in
any wlise appertaining therseto, and all mines,
mergls, quarriesz and fossils in and under the
same.

_ Unquestionably the mineral interest in land is a
proper subjlect of taxation. The question in your case, how-
ever, concerns whether or not the mineral interest in the
described property wnder the described circumstances was a
proper subject of taxation separate and apart from the taxes
assessed against the land itzelf. Under the facts each ome
of the six heirs assigned the mineral interest in his paraesl
of the property to a common poocl and each ocne of the heirs
retained an undivided one-sixth interest in said pool. We
think each of the heirs has severed the mineral interest in
his land from the surface interest in the land. Had there
been no such severance each of the heirs would have been en-
titled to the surface rEghts in his own land together with
all the mineral interest in his own land. However, under the
facts submitted, each of the heirs has severed the mineral
interest in his land and assigned it to & pool in vhich he
‘has taken an undivided one-sixth interest.

The applicable rule of law was annouwced by tha
Court of Civil Appeals of Texas in the case of 8tate vs,
Dowvnman, 134 S. W. 787, application for writ of error denied
by the Supreme Court. The Court stated as follows:

"We think it is clear under the authorities
that ores and nminerals contained in land are
property, and that the same, by proper convey-
ance, can be severed from the land by the esner
thereof, and vhen so severed the seme become the
subject of taxation, separete and aspart fron the
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land itself. Ome party may oun the surface es-
tate and snother the minerals or mineral righta
in sa&id land; and, when so owned separately,
sach are asubjeot to be taxed for their reapec-
tive properties in the lund."

The Supreme Court of Texas in the case of The
Texas Company vs. Daugherty, 176 3. W. 717, in discussing
cages from other jurisdiotions on this same point stated as
follows,

"Phey plainly announce that the conveyance
of such minexals in place, with & right to ths
use of the land for their extrecticn from the
earth which may prove, under the instrument, of
mnlistted duration, creates & freehold interest
in the land itself; and the last-named declsion
as clearly rules that such interest is taxable
as realty and againat the persen who owns and
wAy enjoy it.

LA S W

"It 13 our conclusicn that these instru-
menis had the effect to confer upon the piain-
tiff in error an interest in the several tracts
of land descrihed, the Walue of vhich was as-
sessable against it for taxation.”

The most often oited oase ¢m this propositiom is
the Sugrom Court of Texas came of Hager vs. 3Stakes, 204 8.W.
83%5. The Court atated as follows:

"First. That minerals in place are real-
ty, and as such are subject to ownership, sever-
anoce, and sale, as gettled by the decisions in
Paxas Co. v, Daugherty, 107 Tex. 23%, 176 8. W.
717, L. R. A. 1917F, 989, snd Stephens County v.
¥id-Eansas 041l & Gas Co., 113 Texas 160, 254
3. W. 290, 29 A, L. R, 566,
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"3gcond. That a seversnce miy be accom-
plished by means of & conveyance of the minerals
cr by means of an exgeptiom or reservation in a
conveyance, as clearly pointed out in the opin-
ion of Chief Justice Cureton in Rumphreys-Nexia
Co. v. Gammon, 113 Tex, 250, 264, S, W. 296, 29
L. R, A, 607, and in the cases there cited,

"Pifth. Real estate is ordinarily taxed as
e mit; yet, where there have been severances by
canveyance, exception, or reservation, so that.
cne portion of the realty belongs to one person
and other portiaons to others, each cwner should
pay taxes undsr proper assessment agsinst him
of the portion owned by him. The fact that &
portion may consizt of minerals or of a frac-
tionsl interest therein mmlkes no difference, &s
outlined in State v. Dounma.n {Tex. Civ. App.) 134
S. W. 195 and Dovnman v. Texas, 231 U. 8. 356,
357, 3 Ct. 62, 58 L, E4. 26k,

"st{xth. The Texas Constitution and stat-
utes leave no room for doubt that all praperty
of every kind ie subject to taxsation, and, &s
long &s such property consists of ninerals in
place or fractions of same, the taxes should be
assessed and collected therewnder as on any
other apecleas of real estats,

"We answer te fpusstion No. & that it is
utterly immmterial vhether an interest in
minerals in place belcngs to the original lessor
or to his assign; the interest 1s taxable as
real property.

"We ansver to question No. 5 that the in-
terests of the lessors or of their assigns in
the minerals involved in the leases set out in
the certificate are taxzable 1.13 Orange cowmty,
vhere the lends are situated,
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It is the opinion of this department that wnder
the facts aubmitted the mineral interest in the Chepman

Ranch in Rueces County was properly pleced on the tax rolls
of Nueces County.

Yours very truly

APP ATTQORNEY GENBERAL OF TEXAS

¥D JUL 8, ip4l
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