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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Charles H, Theodald ——-~-
Gounty Attorney ;

~ @Galveston County
Galveston, Texas

. )
fiis « vl o0

Deay Sir:

s in order 32'e
in title to ypbre
ot aocquired for

all) right=of
the cntiz;‘{st

may commigsioners?
VY Surpius por-
tionof suoh lot under
Article 1577 (R.0.S.,
92817

eoeipt of your letter of
pt the opinion of this De-~
e zed ahove.

ots regarding this transasction as sub-
apg suhistantielly as followa:

county of-{alveston, Texas., The south
part of this lot, being that part now lo~-
oated within the Galveston County ses wa)ll
right-of-way, was purchased by Galveston

- Qounty from Auguet Anderson and wife, by

. desd deted April 6, 1803, ,

NO COMMWMICATION 18 TO BE CONSTRUED AS A DEFARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT



1 3157

Honorable Charles H. Theobald, Page 2

*This deed recites that Galveston Coun-
ty was purchasing, for sea wall right-of-way
purposes, & strip of land aoross Lot 3, partic-
ularly desoribed by metes and bounds in accord-
ance with the map of the sea wall right-of-way
adopted by the Commiassionerst! Court of Galves-
ton County, Texas, August 23, 1902, and record-
ed in Book 194, pages l-4, Deed Records of Gal-
veston County, Texas., The consideration was
paid out of the sea wall fund,

"The balance of sald lot, being the north
portion thereof, was allowed to remain, under
the t:rms ot safa deed, in August Anderson
and wife,

"It subsequently developed, however, that
on the l4th day of February, 1900, the oity of
Galveston had secured a Jjudgment against August
Anderscn and. wife for taxes due on said Lot 3.
On the 29th dey of August, 1903, some fTive
months after the purchase of the south portion
of said lot for sea wall right-of-way purposes,
Henry Thoma®s, Sheriff of Galveston Qounty, con-
veyed to Charles T. Suderman, under eXecution
of said tax judgment said Lot 3, for & conaid-
eration of $100.00.

® Thereafter, and apparently for the purpose
of ouring the flaw in the title to that part of
the Lot purchased by it for right-of-way pur-~
poses, Galveston County, on the 17th day of
December, 1903, by deed recorded in Book 200,
page 136, purchased all of 2did Lot 3 from
Charles T. Sudermun, for & consideration of
$125.00 and the agssumption of taxes., This ocon-
sideration was also paid out of funds set aslde
for sea wall purposes,

. "In this last deed from Suderman to Galves-
ton County, there appears no statement whatso-
ever as to the purposes for which the lot was
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being acquired end no reference to the map
of the sea wall right-of-way or any other
language of whatsoever nature tending to
conneot the lot with the sea wall.

vIn due course the Galveston County ses
wall was constructed upon the right-of-way
a8 shown by the map, and ever since its ocom-
pletion, the north part of said Lot 3 has re-
mained vacant and unused by anybody for any
purpose, The lot now stands in the name of
Galveston County."

The counties of this State derive thelr autharity
to sell county~owned real estate from the proviasions of
Article 1577, R.C.3., 1985, This statute governs the sale
of all county real estate except lands helonging to the free
school fund of the county. GSee Logan v, Stephens County ;
(017; Appe. 1904) 81 S.W. 109 (affirmed, 83 3.W. 368, 98 Tex,
28%).

Artiole 1577 reads as followsi

"3ale of reel estate, -~ The cormigsion-
ers court may, by an order to be entered on
its minutes, appoint & commissioner to sell
and dispose of any real estate of the county
a% public auction, The deed of su¢h gormis-
sioner, made in conformity to such order for
and in behalf of the county, duly acknow-
ledged and proven and recorded shall be suf-
fiocient to convey to the purchasers all the
right, title and interest and estate which
the county may have in and to the premises
to be aonveyed, Nothing contalned in this
article shall authorize eny ocommissioners
ocourt to disposs of any lands given, donated
or granted to sush county for the purpose
of education in any other manner than shall
be directed by law."

You will note that this artiole includes within
its scope "any resl estate of the county” except lanids ac-
quired by the county for the purpose of education,
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Does this broad language of the statute embrace
landa held in trust by the county for a partioular purpose?
This question arises because of the faot that the conslder-
ation for the purchase of Lot 3 was paid out of the asea wall
fund. This fund oconstitutes a speoial fund held in trust
by the county for the exclusive purpose of construsting
maintaining and purchasing right-of-way for sea wall an S
breakwaters. See Article 6838, Vernon's Annctated Statutes,
In the management and handling of this fund, the commissione
era' court acts in the capacity of a trustes,

Article 8838 reads as followst

"Custodians of funds e
"All Tunds, revenues and moneys derived from

the sale of the bonds herein authorized and from

the sale or ren% of reclaimed or other lands ao-

quired under this title and from additional uses

of said works &s herein authorized, shall be de-

posited with the county or oity treasurer, as

the case nay be, and shall be held in trust ex-

¢lusively for the sonatruction and maintenance

of seawalls and bresakwaters, including the pur-

chage of the right of wey therefor, All moneys

derived from the esasessment and levy of taxes

as aforesaid are declared to be a trust fund

for the payment of interest and principal of

bonda to be 1asued under this title."

It right be urged that under the provisions of this
statute, the property acquired with sesa wall funds becanme
trust property, and, therefore, such property is not included
in the provisions of Artiecle 1577,

However, in view of the fact that our courts have
stated that the commissioners' courts ocoupy in respeet %o
all county property a trust relation, this ocontentien be-
comes tenuous. Jee Llanoc County v, Knowles {(Uiv. App.) 29
S.W. 549; Llano County v. Johnaon {Civ. App.) 2% S.¥W. 56,

Another Question in regard to the authority of the
commissioners! court to sell the unneeded portion of Lot 3
is raised by Artiocle 6839a, which reads as follows:
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"Grant of sea wall right of way

"Any oounty may dcnate and grant to the
State of Texas or %o any eleenosynary instia-
tution inoorporated under the laws of the
State of Texas and operated wlthout profis,
but for the benefit of the publie, sush por-
tions of eany seawall right of way as may have
been heretofors acguired by such ocounty, and
by the Commissioners*' Court of sush scunty
deemsd proper %o be so granted, and upon any
such Commissioners' Court so determining,
the eounty J e of such gounty may convey
such property acoordance with the order
of sald Commissioners' Court,"

This statute enacted as Ch, 144, Acts 1920, 4lat
Leg. p. 308, is the only rovision appearfng in Title 118
vwhich deals with sea walls, and the question presents itself
as to whether 1t was the legislative intent that this be the
only method of diaposing of unneeded sea wall right of way

property.

Counties being oomponent parts of the state, have
no powers or duties except those whioh are clearly set forth
and defined in the constitution and astatutes., Edwerds County
v, Jennings (Civ. App., 1868) 35 5.W. 585; 11 Tex. Jur. 563,
Cormmisaioners' courts have only such powers as are expressly
or impliedly conferred upcn them by law, Comxissioners?
Gourt v, Wallace, 118 Tex, 879, 10 5.W. 8385; Seward v. Falls
Gounty (Civ. App., Austin, 1988) 248 S.W. 728,

You will note, however, that Art. 6839a is per-
migsive in its terms. It oonfides in the commissioners?
court an additiopel power in regard to the disposition of
sea wall right of way; that is the power to donate it to the
State or certain types of slesmosynary institutions. The
power to sell land, which counties have under the provisions
of Artiocle 1577, does not include or imply the auvthority to
give it eway. Rogers v, Tompkins, (Civ, App. 19038) 87 3.W.
379, error rerfused; Llano County v. Knowles (Civ., App., 1895)
29 S.W. 5490,
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The emergency clause whioch appears in the original

s am b 'l-u- md dm Mhawnbave T4 Ambas 10ADO mmmi atalbahlTe mawaat =

the legislative intent to grant the additional power to donate
such land, We guote the following therefrom:

"The fact that there exists property hereto~
fore acquired by countlies for sea wall purposes
and not now needed for such purpcses but re-
Quired by the State of Texas and by eleemosynary
ccrporationg oreated by the laws of the State of
Texas for the benefit of the rublic, without pro-
fit, and in furtherance of oharitable work, and
thke use of sald properties for such purposes is
questioned, an emergenecy exists.” etc,

Another legislative provision which is pertinent to
the question raised by you, is Chapter 42, Acts of the 29th
Legislature, Regular Session.

Section 1 of this aot reads as follows:

"BE IT ENACTED BY THE LEGISLATURE OF THE
STATE OF TEZAS: That no corporation, person or
asgociation of persons, shall be granted or
exercise any rights, privileges or franchises
for the construection or operation of any rail-
way, whether by steam, electric, cable, horse
or other power, nor shall any corgoration.
person or assoclation of persons be granted
any right, leasehold, privilege or franchige
for any purpose, or purposes other than a
publie walk, publie driveway or publie park,
along or upon or Aapross any part of that
tract of land situate in the aity and ocounty
of Galveston, in thls State, whioh was ac~
quired by said county or commissioners' court
thereof for seawall purposes under the auth-
ority of an Act passed at the first called
session of the twenty~-seventh Legislature of
the State of Texes and approved by the Gover-
nor September 7th, 1901, entitled 'An aot to
glve effect to Seetion VII, Article XI, of

- the Constitution, authoriz all ocounties
and cities bordering on the ooast of the
Gulf of Mexleo to ecoustruet seawalls and




370

breakwaters, to lsaue bonds therefor, and
levy & tax for the payment thereof; and to
further provide for the construetion and
maintenance of sald works, and payment of
said bonds by zale er rent of lands re-
claimed from the sea, or otherwise ac=~
quired for breskwater purposes,' and it
shall also be unlawful to allow the pos-
segslon, use or ocsoupancy in any manner
whatever of any part of said traoct of

land for any purpose whatever other than
e publie walk, public driveway or publie
park, and any aotlon upon the part of the
ooun%y comuissioners' court of Galveston
Gounty, or any other court or body, or
offielal or offlelals, in attempted contra-
vention of this Aot shall be void and of
no effect."

Under the faocts submitted by you, the north por-
tion of Lot 3 was not acquired for sea wall purposes. By
its omn terms this act 1s restricted to lands acquired for
sea wall purposes, and would not, therefore, apply to any
land not acquired for such purposes, unlesy we are pre-
pered to deslare that all land acquired with Seawall Funds
must necessarily assume that status,

Artiocle 90 of the Penal Qode provides that moneys
realized from the sele of land acquired for sea wall pur-
poses shall be deposited in the sea wall fund, thus infer-
entially lending supgort to our oonstruetion of Chapter 48,
Aots 1929 and of Article 683%a, This provialion of the
Penal Code reads:

"Art. 90, DIVER3SION CF SEAWALL MONEY.
All funds, revenues and moneys derived from
the sale of the bonds authorized dy law to
pay the indebtednesa inourred in establish-
ing, locoating, erecting, construoting, ex-
ten&ing, strengthening, maintaining or keep-
ing in repair or otherwise improving any
scawall or breskwater, and to improve, maina
tain and beautify any houlevary erected in
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connection therewith, and all funds, revenue
and moneys derived from Lhe sale or rent of
rooIEIEﬁi or other lands sequired by law and
m a onal uses o' such works as authe
orized by law, shall be deposited with the
gounty or oity treasurer, as the case may
be, and shg;% be held in trust exolusively
for the econstructlion and malntenange OI sea~
8 and breakwaters lnoluding the purcﬁiio
o e right-of~way therefor; and all moneys
derived from the assessment and levy of taxes
as aforesaid ars declared to be a trust fund
for the payment of interest and principal of
suoch bonds, and the use or diversion of suoch
moneys for any other'furpos- whatever is here-
by prohibited and a violation of this Article
shall oonstitute a misapplication of publie
money, and the person so offending shall be
ished as provided in Artiecle 86,
Emphasis supplied,)

, It 18 therefore the opinion of this Department
and, you are so adviged, that the commissioners' oourt of
Galveston County has authority to dispose of the exceas
portion of Lot 3, being the north portion thereof, by sale
under the provisions of Artiole 1577 (R.C.S. 1985&%.

A contrary view of this question was taken in an
opinior written dy R. R. Gray, Assistant Attorney General,
dated June 8, 1938, Mr. Oray held that the Article 6820a,
supra, seta out the only method of diasposition of exocess
sea well right of way and that, therefore, the coxmission-
ers' court mey no% 86ll such land by compiying with Artiole
1877, ¥r. Gray's oginion, insofar as it 1s in conrliet
with this opinion, 18 hereby expressly over-ruled.

Trusting that we have fully answerad your incuiry,
we are , _

PP VID JUL 29, 1941 Yours very truly
ATTORNEY GZNERAL OF TEXAS

CT ASSI §
ATTCRNEY GENERAL By M

Peter Manisouleo




