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i OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GonaLp C, MANN
ATTORNEY GEMNERAL

3 - Homoreable ¥, D, Bt:-insw‘
5 Gounty Attorney

Dear Sivt Opinion Ho. 0-3606

Re: Can a Densl offense de
crested out of an apparsnt
~exeeption to other offenses?

Tour request.for an oﬁiﬁim&a' ; this dspartnent on
the above atated matter has Leen ouro.i,'z{ly considered.

You state that you are inform

Wormed that conirsceptives
ares de offered for sale on thie strosts and in other publie
Places of your ¢ity by persons not registered pharmsoists nor
pretending to be clans, and request our opinion as to
vhather such conduct Lls condeumed by the Penal Oode of this
Btate. PFrom your letiter we guote the following :

"Ploase note that Art. 730, P. 0., as
amanded by Actn 1939, 46th leg., P. 352, BSeo.
9, provides in partt

“f¥his lav shall be 30 construed as %o
apply %o persons other than registered phar-
macists of this State not pretending to de
physlcians who offer for sale on the streets
or othe» publis places conkraceptives, pro-
phylactics or remedies wvhioch they recommend
for the cure of disease,'

"You will please note that this article

' 18 found in Title 12, Chapter 6, the latter
relating to the nguint_:lon of the practice
of md.tceme. All of the asrticles of this
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Chapter relats to a pregulation of the
practice of medicine. There 1is no

in this chapter whish prohibits the sale
of contreceptives and makes 1t a penal
offense unless the above quoted portion
of Art. 740, P. C. has that effect. You
vill note that Art. 740, P. G. zsets out
cortain exceptions to the offenses gon-
nected vith the prectice of medisine.

*The question posed as I ses it is
vhother a penal offsnse can be orsated
out of an apparsnt exception to other
offenses. I cannot see that the sale of
& contracepiive device under any ociroum-
stances vould be in effeoct the practice
of wmedioine.” . o

Article 730, Penal Code, as amsnded, is as follovs:

*Nothing in this Chapter shall be so
conatrued as to discriminate against any
particular schoocl oy system of medical
practice, nor to affeot or limit in any
vay the application or use of the principles,
tenets, or teachings of any church in the
ministration to the sick or suffering by
prayer, without the uss of any drug or material
renedy, provided ssnitary and guarentine lawvs
and yregulations are complied with; and provided
further, that all thoss so ministering or offer-
ing to minister to ths sick or suffering by
prayeor shall refrain from maintaining offlces,
exoept for the purpose of exercising the prin-
ciples, teonets, or teachings of the Church of
vhich they are bona fide members. The provi-
sions of this Chapter do not apply to dentists,
duly qualified and registered under the lavs of
thiseState, vho confine their practice striotly
to dantistry; nor to duly licensed optometrists,

. who confine their practice strictly to optometry
as defined by statute; nor to nurses, who prac-
tice nursing onlys nor to duly licensed chiropo-
diats, vho confine their practice strictly to
chiropody as defined by statute} nor to masseurs
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in their partisular sphere of labor; nor to
commissioned or sontraet surgeons of the
United 3tates Army, Navy, or Public Health
and JMarine Bmpiui Service, in the perform-
ance of their dutles, and not engaged in
private prastice; nor 0 legally qualified
pg:icm: of other Btates called in con-
tion, but who have no office in Texas,
and appoint no place in this State for seeing,
oxlnining or treating p-umts. This law
‘__._L, n $o appl o DOPBONS
*' X 'T“'I»I}"I 8
3¢ mamm__!,mmn'mj eians whr
offer for sale on the streel m
Ky mwmmﬂ e T 4
ales "Q"I.M: pecommend 1oy Gl emn
of dise . pended Acts 19 38+ »
P. 352, (Undorlcarug ms’

We cannot agree with m that the underlined portion
of this article 1s an exception, although it comes at the end
of a rather long list of c:ccpuom, the vhole bong sodified
in Vernon's Annotated Penal Code as “exceptions.” Instead,
1t seoms to us to be an ineclusion, a further definition of

cing medicine,” 1% addision to thoss sst out in Article
ke 1, Pénal Code. :

But a serious quut.ton arises as to vhether said
sentesnce is too vague and indefinite to define a penal offense,
30 88 to medt the requiremesnts of Articles 1 and 6 of the Penal
Code of 1925. %This gqueation appears to us so close that ve
think it improper for us to pass on 1t, without a proncuncemsnt
of the Court of Criminal Appeals.

Yours very truly
ATT0RREY GERBRAL OF TEXAS
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