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OFFICE OF THE ATTORNEY GENERAL. OF TEXAS\—-\_
AUSTIN

Ronorable C. F. Cavness
Atate Auditor and "r'ficlensy ¥xpert
Austin, Texas

Dear Sir:
' : Opinion Yo. 0=-3711

tolloulns tcoa:

'Desg;tgtlon

Exaninetion Fee
Reeiprocal rtc

10,00
10.00"

ing questions:

Qhotid the Tees now being deposited
) 1-,a1 bank secount be deposited in

yive, eould galaries and oxpenses not spe-
eifically or genernlly provided for in the our~
rent appropristion bill be peid by the Comptroller
under the gensral authority given the Boayd in
Section 3, Article 44982 and Artiocle 45027

NO COMMUNICATION IS TO BE €O Y
—~ NETRUED AS A DEPARTMENTAL OPINION UNLESS APPRCYED BY THE ATTCRNEY GENERAL OR FIRST ASSISTANT
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»(S) If your answer to Cuestion 1 is in
the negative, would 1t be legal for the Boaxd
to pay an Assistant-fiegretary a salary of $2£,000.00
per year from thess funds, 1f such salary were
no:lprovided for in the prevailing appropristion
bille

"{4) If your answer to Questien 1 is in the
negative, would the speoisl provisions goverzning
traveling expenses under the prevalling appre-
pristion bill epply to the expense sceount of the
Assistant-Searetary puid from these funds?™

The ¥xamination Yee, the Re-examination Fee{Junior),
and the Re~examination Fee {Full or Final) are suthorimed
by ATt. 45013 the Reeiprooal Yee is authorized by Ars. 45003
and the Pertial Yramination Yee {(Junior) snd Partial Exem-
instion Yee (Final) are authorised by Art. 4505, To these
fees the provislons of Art., 4508 quoted below, apply:

*The fund reslized from the aforessid fees shall
be epplied first to the payment of nesessary ex-
penses of the bdoard of examiners; any remaining
funds shall be applied by the order of the Loard &6
oompansating memders of the boaxd im proportien to
thelr labors."

It 13 only "publie monies” whigh are within ¢h¢
provisions of Const. Art. 8, Sec. & requiring appropristion
by the Legislature as authority for their expenditure or
disdburseassnt, Likewise only “pudlic monies™ need de de-
posited in the fitate Treasury. while the suthority to
collect the above-mentioned fees is spegifically eonferred
upon the Board by the Legislasture, the fees are not col-
lected for the State, dut for the personal benefit of the
individuel members of the Sosrd. The Board menbers sre
eonpensated for their services and reimdursed for Shéiy
axpenses by the fees whieh they sre authorized by Art. 4502,
$0 colleet and retain., =2ince these fees are not collested
for the Btate, they are not "publiec monles™, neeld not he
turned over to the “tate Treasurer and do not require &
biennial appropriation as a eundition preoedent to their
expenditure. :

As to these fees, your guestions are answered
aa Tollownsi



Ponorstle C. He. Ouvaess, Puge §

1, £uch fees need not be deposited in the Stats
Treasury.

£. TFo answer reguired.

3. The Board may pay an Aszistant-"seretary s salary
of §2,000,00 per year from such fees, since no appropriation of
the r.-_1- DOOSERYY .,

4. Traveling expense limitations under the current
appropriation bill do not apply to the Bosrd in the expenditure
of theae fessn. :

71

The lest three fees listed must de dealt with sepsretely

ia this opinion.

It is u familier pringiple of law that the right of a
public offfcer to charge a feo for his servioces may not rest in
implieation, dbut must de sxpressly conferred by law. %"An officer
may not slaim Or resch any money without a lew suthorizing him
$o do0 s0, and ¢learly fixing the amount to which he is entitied.™
34 Tex, Jur. 8l1; Dinford v. Robinsen, 118 Tex. 84, 844 B.%.

807; Maolennan Co. v. Boggess, 104 Tex. 84, 137 8., 308; Halle
man v. Campbell, 87 Tex. 64} State v, Moore, 37 Tex. 30, Ducles
v. Barris Co. (Civ, App.) 291 8.%. 811, affirced 2958 8,%. 417,
See also Seq. 113, Publle Officers, 84 T. 7. p. 528,

*Statutes preseribving fees for:publie officers are
striotiy oconstrued; and hence a rigat to fees may not rest in
implication.” 84 ¥. 7. $508; Melallarv, City of Hockdale, 112
?‘x. ”’. m 3.%'. GM.

*An offleer is not entitlsd to receive, for the
performange of his official duties, any sompensation other
then zuch as is provided or permitted by law." Croshy County
Cattle Co. v, ¥eDermott, (Civ. App.) A81 8.v, 293,

A pudlic officer ia not entitled to oollect, for
services he is authoriyed or required to render in his offiefal
saraqity, sny asompensation or fee other than such as may bs pro-
vided by law, If the lsw authorizes or recuires the offlser to
render eertain servioces and does not provide a fee thersfor,

“the officer must render sueh services without oharge.

If a pudlie officer coileots fees not suthorised by
law for services he iz recuired or suthorised to render is hisg
efricial capasity, he must acecunt for aueh fees to the sov-
ereigniy he repjresents; though he may be suthorised by law
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to retain as his compensation fees provided for by law, he ean-
not retsin fees for official servises which he is not sutho-
riged by law to charge and retein. Tarrsnt Co, v, Rogare, 104
T.:i &24. 135 30’50 110; KBGGQG CG- Ye ‘nn cn’rlﬂ“ton‘ .t -’-.
(Comms ADp.) not yet reported,

Ap to services which a pudblie officer is neither
required nor authorized dy lew to vrender in bis official espacity,
he standa as s private citizen, and he may eontract ag any private
oitizen, to be compensated therefor., Norris v, Kasling, 79 Tex.
147, 15 S.%,. B2V; Crosbdy County Cattle Co. v. MeDermott, 361 s.V¥,
298383 U.3. v. Hoady, 10 8, Ct. 387, 183 1.9, 273, %8 L. X4, 685,
Sash ocompensation, of course, 1s collected end msy bDe Tetained
by the offioer in his private eapacity. The foregoling rule,
however, is sudjeat to the following qualification: Though the
officer be nelther reguired nor awthoriced by lsw to render a
service in his official eapesity, yet if he gives a 0itinen to
underetand in sny manner that he is autherized or required to
rendesr such servies in his official eapacity end that the law
authorizes or reguires him to collect & fee for such sexrvices
the money thus collected from the oitisen is deened eollested
ander celor of offiee and the officer is required to asgount for
it t0 the sovereignty he represents. BReving represanted to the
eitizen that he was entitled to render the service and demend
the Tfee by suthority of law as the agent of the seovereign, the
officer is 20t permitted to profit by his wrongful eondust, dut
is estopped, as sgeinat his sovereign, to assert that he had no
aathority to oollect the fee for the soverelsn But colleated it
in bis eapaoity as a private oitizman, Yuma Co. v, Wisener {Arisz,)
48 v.‘gZ} 1153 9 A. L. Re 842 and osces oited in the snnotation
thereto. .

Avtisle 4496 provides:

*The board may preseribe rules, regulations end
by=laws, in hermony with the provi;ions of this title,
for its oen procesdings and government for the exsm-
ination of appllicants for the prasctice of medisine
and obstetrica.”

This rule-making power 4o0es not eonfer autharity to
eharge fees not provided for by the statutes, nor does it allow
the Boayd to enlarge its suthority or jfurisdietion te extend to
metters over whigh the atatutes Bave not vested Lt with juris-~
dfetion. The power sxtends only to the estabdlishment of regu-
lastions, not ineonaistent with the law, dut in harmony therewith,
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for the mdninistration of the powers end duties conferred by
the law upon the Poard -« the power to provide the proeciural
detalls by which the provisions of the law shell bLe executed,
neniel et al v, Richareex, et al, 148 2.%,. (2) 206,

The statutes roverning the %oard suthorize the issu~
arioe ©f licerces for the practice of medieine. They do not pro-
vide oxpressly for the isavanee 0f a fuplicate license in sase
the originel has been loat or destroyed. XNo fee is provided
for lseusance of a duplicate license. The duplioste licenses
are issued ecnd & fee collegted thersfor under & rule adopted
by the Board.

Bince the law spealifically ocontexplates the issusnce
of written certifiocates evidencing that license to prastice
medioine in this State has been granted by the RBoaxd, it is ocur
opirnion that in the exerecise of the rule-making power the Noard
is sothorized to provide for the ifasuance of dupllioate licenses
to replace original certificotes lost or destroyesd. The statute:
authorizing no fee therefor, howsver, the Doard Red no legal
suthority to fix and eollest one by rule. RNaving collested such
Tess for services rendered in its offielial eapacity for whieh
the lew authorises no fee to be aollested, the monies thus
sollected cannot bs lawfully retained and expended by the Boaxd,
bt should be turmed over to the State Tressurer. Tarrant Co,
¥, Butler; Mueses County v, Currisgton, ecited abtove. Z2inoce
thess fess have not been npfropriatoa for sxpenditure by the
Boerd, they are not available to the Board for any purpose.

The “Matrioulation Termit Fees" ¢ollected by the
Soard are charged under the purported suthority of s rule adopted
by that bdody. The peruits purport to suthorizs prospective
nedical students to take sourses in medloine in medionl colleges,
graduate, and bve admitted to examination for lieense by the Mosrd,
The atatutes neither eoxpressly nor by implioation authorize or
yeguire the RBoard to regulate the admission of students to med-
ioal ocolleges. In Lssuing these per:its and collesting a fee
therefor, it has undertaken to do s0) and in s0 doing 1t heas
excesded ite lavful authority., The only esoncern of the Reerd,
under the la-, is to determine, when an spplicant for license
presents himself for exsminstion, whether he 1s & greduate of
& "reputable medionl school™ as defined by the statute. The
fes for determining this fset 1s embrsced within the $285.00
oxaxination fee provided by law., The Board lseks the power to
enlarge its jurisdiction end inereace its fees by licensing stu-
dente to matriculete in medical ocolleges.
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It seens clear that the Ponrd, in providing for and
1gsuing matriounlation permits end ohsrpging s fee therefor,
represented to the applisants for sush permits thet the foard
was by law authorized to regulate the adaission of students
to medical colleges and to charge the fees prescribed by its
rule for the issuence of permite for that purpose. The fees
thus 6olleoted were colleoted under color of office, and eane
not be Tetained by ths “pard. They shouid de turned over to
ths ftate Treasurer.

The "Endorsement Yee™ is colleeted under rule of
the Board. The fee is for endorsing or resossending the
hysioiane licensed by the Bosard in this ftate for licensing
{a snother I"tate without examination. The Roard ie neither
authorised nor reguired by statiute to furnish scok endorse-
nets. BSuffiolient facts ere oot given us to ansdle as to
dotermine whether these fees were solleoted by the 3Board man-
bers as private clitizens or under solor of offfce. If the
noayd Iin ococlleocting suoch fees did not give the citivens for
whom the services were rendered ts understand in any sanner
that the law asuthorized or requireéd the Poard in its offielal
eapaoity to render such services and to sharge a fee therefor,
the fees were collected in thelr priveate copscities and may
be retained; 1f the contrary be trus, the fees wers colleoted
under color of office and should be turned over to the State
Tressurer. The xere fasts that the Roard members wers asked
to furnish sush endorsements beoause of thelr official poai-
tions, that they signed the endorsements orfieially, or that
they established Dy rule or order a fee for such service, does
not establish thet they Tepresented to the oitizens in any
manner thet the lew auttorized them to renfer sueh services
o::ieiully and to colleot a fee therefor. Mosdy v. U.3., eited
ADOV e,

 ¥We trust that the foregolng constitutes & sufficlent
answer to your questions.

Yours very truly
ATTOENEY GFNERAL OF TRIAS
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