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Ret Iamrprot.auon oL _§
- tax eeatraot in view

sioners' Court of
the form adopted

[th H. A, Maynard,

on January B0 1

by the office of the Bt-ats v

an Attorney, for the uoneouo RO sjuent tazes during

s period deginaing with—he da i8 gontraot and ending

o December 51, 1942,  Yerugra : of um sontreet reads

as followas:
"Firas (Pe 3 _pay to Ssoond u oom-

pensation fox th y o nm.r reguived

asnt (mt to dYOE g T 1.5) pu- cent) of tM mmt

eollepted of al ‘,. wi;-s > : nal and Sﬂ“

AL WL, tml aclletted

ol Saxes mzri.ns the ter of tkis ¢

: yd - farty is instrumentel in colhetms

v upiu ai’ ﬁmamintions. tax notlioes or

j#d With the tax sollegtor prior to the pay-

5. such jax,) ingluding collegticn of taxes on

D -» noj apréaring on the sssesszent rolls nor shown

went"du which would have been so shomn had 1t deen

[y esgsesaed, discoversd by eald Second TFarty, as
eolleated, followiuz the and of seoh month

within the period of this ccntrasht, socordingly ss the

colleotor makes up his monthly repnrtu; provided, cost

of gollecting dslinguent taxses shall not oxoeed %ho

amount »f penelty and initerost, or az smount equal to
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fonorabls 3am K. Davidson, page 2

such penaliy and interest of all dslinguent taxes
collected under the terms of tide contract (Chapter 229,
Seg, £, Regular Session Torty~second Lezislature, having
referance to the regular 8% peaalty and 6% interest),
The per cent of compensation here referred tc shall be
contingent upon the ocollection of such tazes as by aot
of the Lezgislature are required to be collected, 8hould
sny reaission of peneliy and interest oy taxes appesring
on the dslinguent 3woords be made by lefisleative enact-
ment effective during the period of this oontraat, the
ssne shall not be aollested nor commissioen !llﬂ"&
thereon, Also, sd valorem taxes, dalinguent, levied
against State owned property for ocunty and &istricat
Eurzg;ol the payment of which 1s to be taken eare of

> 4 iaiatitc appropriation provided for by Statute,
are exoluled from the previsiocns of this contraecs,”

~ In your letter of June 10, 1941, you reguest our
opinion in response to the following questiont

*ave all of the cammissicns payablie to E, A, May-
naxrd delinguent tax contract uander his coutract with
the State amd County limited to the 6F provision of
E, B, §#78, or 18 he entitled to full contraetual eommis-
sion on those acocunts where sbhstracts, tax notices or
somomnications have besn mailed, and notice thereof
filed with the tax ocllecter in view of the last sentsaoe
in Section No, £ of said Bill?*

Seotions 1, B snd 3 of House Bill No, 78, 4Ttk
Legislature, real as followsi

*Jection 1. That all intersest snd penslties that
have acorued on all «d velorem and poll taxes that v
delingquent on or before July 1, 1940, due the State,™
and county, common sshocl distriet, road distriet
levee improvement distriot, water improvoaont dlsirlct,
and water control and improvement district, irrigation
district, and other defimed subdivisions of the State
(and, sudbject to the provisions hereinbefora «iid here-
inefter eontained, such interest and penaltiies on
delircuent ad valorem end poll texes dus cities, towns,
and¢ villages, eand spescisl asohool dlstricts, snd indepen-
dent school distriots,) shall be and the same are hereby
released, provided said od valorem and poll taxes are
paid on or before November 1, 194l. It is provided that
the provisions hereof shall not epply to cities, towns,
end villages, and special sohnol districts, ani indepen-
dent school distriots, unless and until the governing




Honorsble Sax H, Davidson, page 3

body of any such e¢ity, town, or villege, or speciel
school dietrict, or indspendent sehool dlstriet Iinds
tzat unusuel or excessive deofault in the payment of
st valoren and poll taxes has ooourred, and that an
extenslon of tise fovy tie payuent of sueh delisquent
ed vealorer and poll taxes will proamotes and acoelerate

trnm nrTTanddsns Plhanandt whamanvam miah ~cvonwning halde

sball adopt & resclution or crdinance evidencing sueh
finding, 224 upon the reeordiasz of suok findiangs of
Teet the provisions of thls Aet shall be in full foree
2nd effect as t¢ any such gity, town, or village, or
special schocl distriot, or independent school dlistriet,
1t is hereby expressly and speeifically provided that
pensltios and interest berein released are released
only on delinguent ad velcrexz and poll tazes and on

no other taxes, S

: "Sac. 2. That all costs of every klnd and ocharaster
thzt have acorusd or attached or thet may hereafter acorue
or attach to or by resmon of delinguent poll or ad valoren
taxes ob whick sald poll or ad valorem tax the interest
and penalties have been released by any of the provisions
of thils Aet shall De and tie saam ars hereby relonesd,
and no such costs shall hereafter be ahaorged, golleoted,
er accounied lopy, provided, howsver, that any costs that
are now due aand payeble to say officer or offiolal shall
rencis e valld obligetion, notwithstending the provisions
h&raot.

"Zec., &, Anyoad Lesiring to pay at ona tiae all
the delinguent taxes for only one yoar wharein sueh
taxes are delingquent for more thun ore year shall heve
the right to pay the ssause bub without rexissliqy of
penaliies and lnteresty piovided, however that any
persons availing themselves of tlis benefits of thls
Aot siLall o raquirsd to pey sll dellaquent ad valoren
taxes due tae Ttate sad couniy on any apecific plece
of property oun wihlch suceh texes are delinquent hefore
the penaliice and interest msy Le relsssed &s herein
provided; cinéiticred that a six per cent (&%) penelty
on ths Sotn)l smgunt dellamusat be paid on sush preopexty.”
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Honopeble 3ax 3, Davidscn, vage 4

In ocur opinion Mo, 0=-3679 we hed e similar eon~
$ract under conetructisn, the gusstion there undsr ¢onsidsra-
tion helng the amount of eommiesslon cr compensetion payadble
to the contrscting attorney, in visw of sald Houne 3ill
¥No. 78. ve thersin seid:

*To ue the proviso 1a the coatract *gost of
ecliecting delinguent taxas shall not sxoceed the
amount of penalty and lntarest, or a3 ameuat equal
to such panslty and i:terest of all deliaguent
taxes gollected under the $erms of this dontraeet’
was zsant only to guard agalcat the uss of tax
money itselfl to ths cests of gollection, Put
to maks the psnalty and interest eollested under
the contract as an over-sll prepesition subjest te
such expsnses,. In other words, it was memt to
provids that the sticrney's ecmpensation under the
eontract and any other eosts of sollection insurred,
if any, should not exseed the totel emcunt of penal-
ties and interest collected by him Quring the tixe
of aend unéer the contraes. APplying thls to the
sontract in susstion 1t is our opinion that Mxr, Paynse
may te pald the full 7% per esat svozalssion stipulated
in the scntract, ac loaz as sashyer cent, plus any
other coete of ocolliesotion incurred; if any, 4o not
ex000d an ecacunt equal to the psaalties sund intersst
colleoted under the ecntract froam ivs beginalng.”

LB phown ebove, it i our opinion that the s
terns of the contract liumit the sums whioh ave to be paid
ths oollecting attorney to &n smount equal to tlhs penalties
and {ntereat colleoted under the teras of the contrupt.

Fo distinetion 15 mede bLetween paymsnts made to bim as
compeasation for service ané those which would asrve to
reinrburse him for expenditures of money rade by him in
pursuance of the terams of the contraet. YKo gquestion of
vested rishte 18 involved, aince the atiorney pgreed
thrt he shoulé never neve any right to moneys in exocess
el the amount of penalties nnd intereet whieh he should
colleot.
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Hongorable Sam X, Pavidson, pege B

The guoted provision frau the contract has been
in the forz sromulzeted by tie office of the Comptroller
singe early in 1937. Its inciuslon wes not wholly arbl-
trary and without reason. Tenaltles zand interest may bYe
renitied by simple legislative sction, while the taxz itself
may not boe rexdtied sxcept 1z extreme instampes by a two-
thirds vote of boti houses. Article 8, Section 10, State
Constitution, 3Such remissions of penelty and it erest
are intentded snd reasonadbly calculated in themselves to
induce the taxpayer to coue in and pay his delinquent
taxea. Thls provision in the eontract was aevidently
mennt to claim for the State and County, and other politie
¢al subdivisions, the benefits resulting from this lnduge~
ment and to remove froa any controversy the guestlion se
to whether the collsotion vas aotually brought sbout by
the attorney and was one for whioch dw ought to receive
sompensation, But, whether one may regard the ressons
back of sueh provision in the contrect as good or not,
the important thing is that such is in the contraet.

In view of the written asgreament of the parties
we heave not found it necessary to oonsider the questien
ea to wmhether the atatute {(Art., 7R64A, Sec. 8, Vehl.8.)
would permit c¢f a contract for the payment of aums exoeeding
the amount of pensldies and interest collected,

Yours very teuly

ATTORNEY OXNERAL OF TEIAS
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