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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable G. J. 8. Ellingson.
General Manager, Texas Prison System
Huntsville, Texas

‘Degr Siri '~ Opinior Wo. 0-3720
: Ret Cumulsative or concurrent
: sentences should Jack
Sullivan'’s soentence read
37 years or 20 yesars? -

. This letter 1s in feply to your opinion request of
recent date from which we quote the following:

. *Our records revezl that on January 25,

© 3933, in Ceuse No. 2209, in the District Court
of Hale County, Jack Sullivan vae convicted of
the offense of Robbery with Firearms, and on
"February 15 was sentenced by sgaid court to _
serve not less than five nor more than twenty
Years in the penitentiary, Theresafter, on
March 11, 1933, iIn Ceuce Ho, 1717 in the Dis-
trict Court of Lubbock County, SBullivan was
convicted of the offense of Robbery with
Firecarns, and was sentenced by said court
to serve not less than five nor more than
soventeen years in the penitentisry, end that
this sentence is to be cumdative of any other
gentence that the defendant has or nmay have in
the future, during the time of this sentence.

"Sullivan aeppealed this latter convietion
to the Court of Criminsl Appeals and Handate
was issusd Cotober 27, 1933, upholding the con-
viction but velforming his sentence to show 'Not
less than five nor more than seventeen yearal,

*tn viev of the convictions end sentences
outlined sbove, ve a2re inclined to bellevse.
Jeck Sullivan has & total sentence of J7 years
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in priaon, end we show such on h.tn reoord in.
the record offlce. o

: ®io- would sincerely‘appreciate your
giving us the benefit of your opinion in
this natter, advising whether Sulliven's
sentence should read 37 years as we have it,
or 20 years a3 contended by him," :

You also snclosed copies of the sentences rromIHale
and Lubbock Counties, confirming the statement made in your
letter, copied above.. In the Lubbock County sentence appesars
the following order:. . »

"his sentence 1s to be cumulative to
~ sny other sentence that the defendant han
or may have in the future,. during the time
of this. santence.

- Ve find that both ceses herein referred to vere ap--
poealed by Sullivan to the Court of Criminal Appeals, the Hale
County convicilon being affiyrmed in an opinicn printed in 61 8..
¥W. (2d) 1118, vhile the Lubbock County case 1s reported in 124
Tex, Cr..R. 530, 3 S..W.. {24} 704, From the court’s opinfon
in the lstter case we quotes _ :

"We find in the record no statement of
facts or complaint of any matter of procedure,.
except that in his brief appellant vigorously.
urges that the court was in error in a part
of his sentence, pointed out in the brief.. We
are in accord with eppellant's contention that.
aaid part of the sentence was erroneous, bul
do not agree that it wvas so wvrong &s to call : /
for & reversal of the case, There was no testi- i

" mwony in the ce2ese showvinz that appeliant hzd

. ‘ever been convicted for say otiizr ortense, but

for soma. reason ine trizl court 1ncor00rated

In his scntencse tae ollowing sintowmenc: ohis
sentence iz to be cumulative oI zny other gantence
thet the defendant has o» 3ny nave in the iuturo,
durine the tlme of thia sentenca.' Guch e state-
went is of no lomal eifect, aad d2a3s nat mags the
envellentis centgznea in tald caze cunulativa of
eny other narisd or deacribed sentelca, &nd 01
course can npave no clicet to acewmmlare thl
pentence with any other which misnt thereafterA




| | - 521
foporsble 0. Jeo 8, Ellingson, Page 3>

- pe_entered unpon eny other conviction of the
appellant., +“ha contenco Will ©e rerforned 80
g8 to direct snneliant's innriconsrant in the
penitentiary jor not less toszn i'ives nop mors
than saventesn vears, and thzt he bz remended
to j2il, ete., “iot dart of the sentence above
quoted will be stricken out.

“The judgment will be affirmed with the
senter)me roformed as above staled.” (Emphasis
ours.; . .

- As will be noted by reading,the underlined langusge,
the effect of the opinion is to vitiste and rendor wholly in-
effoctive the attempt of the trial ccurt to mazke the Lubbock
{ounty sentence cumulative with eny other, including, of course,
the Hale County sentence. Belng void, the quoted clause muat be
toxpletely disrogarded, and the sentence from Lubbock County
sttnds as thouzh no mention was made therein of any other con-
sictions, And, 1t 1s well settled that wvhere the trial court
£2es not order In its judpgment that two or more sentences in Aife
ferent prosccutions shall be cumulative, the terms of imprison-

2at run concurrently. See Ex parte Davis, 71l Tex. Cr. R. 538,
zﬂo 8- w. #59'

In vievw of the sbove, we masti respectfully advise you
?nt the prisoner Sulliven is correct, and your records should
“ changed to provide for his discharge after he has completed

\veaty yeer's imprisonment, with due allovance made for overtime
24 commutation earned, if any.

Yours very truly

;é)m JUL 3,% ATTO GERERAL OF YTEXAS 7

RS Sehl ¥
iKY Gasz ' . By .
Benjamin Woodall
) Assistsnt
Mipy ' '
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