THE ATTORNEY (JENIEIRAL
OF "TEXAS
OO SN0 Avwriv 11, TExAs

Honorable R. . Marshall
County Attorney

Cochran County

Morton, Texas

Dear Sir: Opinion No. 0-374%9

Re: Whether a newspaper astab-
lished in January 1941, is
a legal newspaper and its
status in relation to House
Bill No. 193, b7th Legimla-
ture amending Article 28a,
Vernon's Annotated Cilvil
Btatutes.

Your letter of June 24th containe the following question
upon which you request the opinfon of this department:

"In view of the passage of House B1ill No. 193 of
the present Legislature, which amends Article 28a,
V.A.T.8., thereby requiring that a legal notice must
be published in a newspaper having been published con-
tinuously for a period not lees than 12 months prior
to tae publication of much legal notice; 18 a newa-
paper ebtablished in January 1941, under Article 28a,
a legal newspaper and duly authorized by virtue of
sald article 28a to publish legal notices?"

The particular portion of House Bill 193, 47th Legisla-
ture, relating to Legal Publications and defining the term "news-
paper”, material to your question, reads:

"Section 2. The term 'newspaper' shall mean any
newspaper * * ¥ having been published regularly and
continucusly for not less than twelve (12) months
Prior to the makling of any publication mentiocned in
this act.”

By your request you raise the question of the reasonable-
ness of the above quoted qualification for a "newspaper" as defined
in the Act and as to its constitutionality as an ex post facto law
should it operate to prohibit a newspaper establisghed January 1941,
from meeting such qualification.
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Substantially thie. samé requirement was impomed in Article
28, R.C.8., 1925 prior to its repeal by the Acts of 1929, 4lst Leg-
islature. In the former Act, .it was provided thet esuch notices
shall be given for publication thereof in a newsmpaper of general
circulation "which has been continuocusly and regularly published’
for & pericd of not less than one year, in the county in which
sald mct or proceeding 18 to occur * * *#", This provision came
under review by the Court of Civil Appeals, Amarillo, in the case
of W. L., Pearson & Co. vs. Hutchinson County, 52 S.W. (2d) 509.
In that case & newspaper was publiehed in the county of the action
but same had not been published for twelve (12) monthe at the time
of the questioned publication. The court, recognizing the basis
for such requirement, stated and we guote;

"We can understand the intent of the legislature in
requiring the continucus and regular publication of such
newspaper for a period of as long as twelve months, This
was evidently done to avoid publications of the "fly-by-
night' type which could be publighed for a perlicd of time
much leas than that to eerve a special purpose. Hence,
we cannot hold that there wae such a newspaper published
in Hutchinson County which complied with the requirements
of the statute.”

In 9 Texas Jurlisprudence, Para. 104, page 539, it is said:

"Phe leglslature has the same power to enact laws
retrospectively a8 it has to legislate prospectively;
and very frequently the courts have held curative or
valldating acts to be conatitutional and valid exer-
tione of legislative power. Where a statute is ex-
presely retrpactive, and the obJect and effect of it
are to correct sn innpcent mistake, remedy a mischief,
execute the intention of parties or promote justice,
tken, both as & matter of right and of public policy
affecting the peace and welfare of the communlty, the
law sbould. be sustained. #* # #*"

In the case of In re Gillette Dail Journal, {Sup. Ct. of
Wyo.) 11 P. (2d) 265, Supplemental Opinion 17 P. (2d) 665, a etat-
ute requiring publication of legal notices in newspapers established
for one year was held a general law of uniform operstion, in that
+he classification was reascnable. The court held among other things
that the Legislature has the right, in exercising the State's police
power, to make regulations as to legal notices and in doing so, such
statutes were not unconetitutional as impairing contract obligations;
that it was at most a privilege not a right, which the Leglalature
can modify or take away without violating the Conatitution, Quoted
in the court's opinion, is the following provision from 46 C.J. 27,
which reads:
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"It 18 the policy of the law that notices or advertise-
ments required to be published by law should. be published
in newspapers which bhave been 4n ex;l.stem:e long enough to .

be of a permanent and substential character."

A somewhat similar statutory provision was attacked as
being unconstitutional in the case of Dollar, Sheriff, et al., vs.
Wind, 70-S.Z. 335, on the i round that it was a retroactive lavw,
impairing the obli_ation of contracts. The Supreme: Court of Georgia,
in that case said:

"The part of the act thue attacked was that which
declared that no nevwepaper which had not been published
for two years should be selected as the official organ
.of any ccunty. We fail 4c appreciate the force of that
argtnent, OSheriffs are public officers. Thelr duties
can be chinged or modified by the lLegielature. : That
body can prescribe reasonable qualifications for a
newspaper bvefore it shall be selected as & medium :n
which shall be published advertisements of Sheriff's
sales, cltations, ind other similar advertisements.
The righte of the public may te injuriously aftect
by the selection of an improper medium for givirg
suct notices."

As to the ebove quoted portion of House Bill 193, 4T7th
Iegislature, we are unable to see any violation of the Constitution
in that p.rticular requi*emnt by the Legislature tbat the news-
paper te "one publithed regnlarly and continuously for not less
than twelve (12) mcnths." Such a rejuirement is bardly suggestive
of any monspolistice g{rant eof public advertising, tw 8 mrre svg-
geetive as a police regulitior desipgned 4o serve a puablic purpese.
As said in th~ Wyzwing ~2se, supra, tne very necessitieces of the
Goverapent require tha* particular persons sghall he selected to
perform partis . .r pudlic gfrrice, arl hecause such eelectione

are made, noboly cun complairn for —o unalienahlse rignt ia taken
away. Tane court further said4 and we guote: “Buppoese, if ycu
please, the le isiatuse would chaange the mannar of service of
notice uron the tuxpayers and in place cf requiring the purlica-
tion to be made in newspupers, they would require that notice be
pasted upon the door of every scnocl hcuse in the county, could
the publisher of any newspaper complain that the law was unconsti-
tutionzl, or took sway from hinm to that extent bie means of liveli-
hood? It has been held in vunercus cases that the publisher of o
nevspaper actf in an official capacity when publishing a tax notice.®

It is therefore the opinion of this department that the
provision in House Bill 193, 4Tth Legislature, Section 2, which
among other qualifications, defines "newspaper" as "having heen
published regularly and continuously for not less than twelve {(12)
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months prior to the making of any publication mentioned in this
act,” 18 & reasonsble qualification and & newspaper establighed
in January 1941, cannot meet the statutory requirement until Janu-
ary 1oz,

Yours very truly
ATTORREY (ENERAL OF TEXAS
By /s/ wm. J. R. King

¥Wn. J. R. King
Assigtant

WJRK:eaw:lm
AFPROVED JUL 28, 1941
/8/ Grover Sellers
FIRST ASSISTANT
ATTORNEY GENERAL
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