(4.4

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GorAtn C. MANN
ATTIORNEY GENERAL,

Honorable R, A, Bartcn
County Attorney
Calhoun Gounty

Port lavasa, Taxas

Dear Birj Opinion No. €
: _ Re: Disposition oTfe y oounty
- souxt erimical easeg -\ Artiele

e VR

v Your request for
- earefully ceonsidered by t)3e
your request as follows:

Wi

tnd opinion bBhe

*I resapeoct

for your
‘ consideration

owing proe

b .
i Yattery, by eomplaind
34 & plea of gullty and
$20,00 end cost, of a
¢ The defendant disobarged the
grent aw follows: B0 days in jail at ladbor

b wgs credited 60,00, e balanow

xeh, to wit: Suz of $12,80, g

*Gounty Judge operatea uptn & eslary end fee bhasimg
Sherif? operates upon 8 salary and fee basis

County Clerk operates upon s aselary and fee besis
County Attorney operates upon e salary and fee baglis
Constable operates upon & salary end Tes banls,

"In the above cause the Sheriff made the

return upon the warrant. The Constadbles served
all witnesses.

T NO COMMUNICATION IS TO BY, CONBTRUED AS A DEFARTMENTAL OFINION UNLESS APPROYED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
&.
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"JUESTICHS
"X

"rroper ratio;and dispostition of the sum
of %12.50.'

"nTrT
& &

" AMOUNRT due officers of the Court under
ﬁrt. 1055. c.c‘?.

wquotation from your opinion 0-783 addresszed
to Tom A. Craven, County Auditor, Melennan County:
Date May 8th, 1939,

w({vhere a eonviction is had in ths Justice
Court and only & part of the aosts are collscted,
the sum collected should bde rorated between the
ofTieosrs end the oounty in the same proportion
&8 to whioch each would have been entitled $o
ressive therefrom had all costs Leen collected,
Art, 949, C.C.F, However sinoce the justice of
the peace iz paid by the {ounty, his trial fees
should not be oocnsidered in the pror:tien,
Arts 1032, 1084 0.0+F.)

nyou folldwed the same procedure in your

‘opinion 0-469, dated April 3rd. 1929,

*In snothery Justios Court opinion, you

otate that there shall de no disoeri:inastion

betwesn the officers of the Court, bdut that
the disposition shall be in equal proportien.

»artiele 793 and succesding articles of
CeleFe ;rovide for the execution cf judgement
in a misdemeancr oeae, and judge that the
disposition of the sum of £12.850 would follow
along the line of ycur opinions az rende:ed for
& justioe sourt, TFlease advige:

= eation Ro, II,
narts 1058 C.0+Fe provides in art as

follows: 'The oounty shall be liable for one-
half of the fees of tre officers of the
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court when the Jefendant feils to yay his Tine
and lays his fine out in the county jail or
dischurges the same by means of working cuch
Tine out 4M the county rosds or on any county
project,t

"ﬁxAnsLx},
rrirte 1081 CoCoePe provides that the County

Attorney shall receive for oonviosions of a
uisdeceamoy nature the sum of $10.00,

*Pirs¢: In t:e eveant the defendant had paid

his fine in cash, the County Attorney vwould have
received the zum of £10,00 for his fee;

"jecond: In the event the defendant had
served out and dischsrged his fine in jail at¢

labor o the Tounty Rosd, the County ittorney would
have regeived frem Calhoun County, the sum of $£5.00

a8 his fee, under srt. 1085,

"third: In the case 2¢ bar, the prorated
fee of the County Attorney on the $12.,50 would
only be a frectionel part of the £5.00C sz pro-
vided for under Ko. Two above noted.

"yvould the County Attorney be entitled %o
recelive from the County the difference between
the prorated part of the §12.80 anéd The $5.00
provided under irt. Xo. 1085,

"Iikewise whmld the same rule apply to the
other office rs of the court."

The population of Calhoun. Jounty, Texas s-oording

to the 1940 Yeders) csnsus i1z 5,911 inheabitants.
e sums from your letter that the County and preoinot

e further
o ficers

of Csalheun County, Texa:, are operating underthe fee system,
end that any aalaries psld to them are ex-officio salarigs,

ellowed &n the smount and aanner ag the law provides,

answerd hereto are bazed upon the above assumpilion,
Article 1085, VeAeCalePo, Tends as follows:

*The County shall be liable %0 each orffieer

0&!‘

and witness heving costs in a miasdemesnor case for
only one=half thereof where the defendant haes satis- -
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fied the Tfine apnd costs adjudged sgainst him in full
by labor in the workhouse, on the county far,m, on the
publie roads or upon sny public works of the

county; and to ;ay such helf of such legsl

oosts es may have beenso taxed, not including
cormissions, the county Judge shall issue his

warrant upon the ocounty treasurer in fasver of

the proper party, and the saems shall be peid

out of the road and dbridge fund or other funds

not otherwise appropriated,

Your letter discloses that the fine in this cause
was $25.,00, the ocost 347,50; that the defendant paid §l2.50
in eash and lald out $60,00 tims in jJjail; the county ettorney's
fee was $10.00; the trisl fee in county court is $5.00 under
Artiole 1074, VeieCeCoPe, 18 taxable as costs and belongs
%0 the county. You d¢ not state the oxsot amounts of fees
due to the olerk, sheriff and gonstalle but the amount due
them jojntly wo:l1ld be $32.50,

Opinion Nos, 0~469 end 0-755 of this department
hold that where ogly a part of the fine and costs are
g0lleocted, that the money collected chould go first to the
payment of the oosts and $he balence, if any, to the smount
nt the fine end that where there iz not enocugh sollected

%0 pay all of the goets, the momey c¢ollected should dbe
prorated, and that in such case one offfcer had no priority
over another. S5sld opinions further hold that the trial
fee belonging to the ocountyshould be considered in the
prorstion, ve quote from Opinion No. ‘O-7585 ac folldws:

"In view of the trial fee above provided,
being a part of the cosss, and by reason thet
the Justioce of the reace beling pmid by the
county, it is our opinion that the #8.50 in
question should be prorated on the basis of
£6.00 to the county attorney; §$5.50 to the
constable and £4.00 to the county, whieh figures
approximately sixty four and a fraction sents
on the dollsr. The county would get its
pro rata part of thc paynent.™

ﬁe enclose herewith ooples of said Opinions for
your inforRation.

Cpinion No-0=-1578 of this department, approved
in limited Confersnce, -olds that a oon: table o;ersting under:
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the fee system 13 entitled under Article 1058, V.ieCuaCoie,
to half costs from the co.nty on thaet ;art of the time @
defendant rexains in Jail or works for the county when he
80 disocharges part of his fine and pays off a pert of
3338, Ve enclosze herewxith & copy of :ald opinion for
your information, :

ve guote fTrulsOpinion Ko, O~179& of tnis de~
yartaent as follows;

*In anszwer to your fift¢h question, 1t
is t:e opinion of this department that wiere
ouly  part of the fine x«nd costs are collegted,
thet the money oollescted should go first to
the payment of the costs and the balance, if
any, to the emount of the fine, and that where
there is not encugh eollected to pay all the
costs, the money oollected should be rrorasted
tetween the arresting officer, the county
attorney and the county. That no officer has
priority over apother in sugch matter, Yor

exa :pie, 1f the fine and costs smount So
23,001 a8 in your gasej the fes of the
sounty attorney amounts to $5,00; the fee
of the oconsteble amounts to $13.00 snd the
trisl fee amcunts to 54.00f if the defendant
peld $6.00 in cash end the balance 1= worked
out on the c¢ounty farm the arreating offieer
would bve entitled to $3.5% of tke gssh paysment,
the county attorney would be sntitled to
$1.36 of the cash payment and the county (as
its portion of the trial fee) would be entitled
to $1.09 of the onsh paynsnt. The arresting
ofticer and county attorney would slsc be
entitled to receive pay snt frox the county
under irticle 10:6, V.4e.CeCoFe, one hall of
the diklance of their foas for the tine the
defendant worked out the balanoce of his fine
and gosts, Under the example (uoted above
the arresting officerwuld be sntitled to
receive from the county the =um of $1.82, The
total sum received by the arresting orfficer
fron both sources wonld be 4Hi,18,.,%

»e epnclose herewlth a copy of said Opinion fer
your information.
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IR ans: er t0 your first question you are fespestivaely
advised that 1t 1: the opiniom I this departaent that the
212,80 ossh payment in uestion should be prorsted on tie badss
of 210,00 to ths county atitormey; i5.00 to the esunty for its
trial fes and (3:.50 to the clerk, soeriff uni oconstadls Jointly
{to be 4ivided Ly them in their proper pro rate shares), w ioh
fipures approxi:ately 2& /10 ecents on the dellsr, Under the
fagta ztatzd in your letter the couant attorney would be
entitled to $2.83 of the ceal  ayzent) the eouaty should
recelive {1,3. of the cesh .synent sz {ts portion of the
trisl fee ané the ¢lerk, sheriff =nd comstable should receive
the su of "8.58 of =eid cash ay~ent, (tc be divided by them
according to their res:ective pro rate shares),

Ip &nc ar to your =econd cuestion you are respeot-
fully advised t.at At 1s the epinion of t:4s department that
under %:e facts ztsted the county would be lisble under
srticle 10855, VeieGolel's to tie officers ss follows:

To the county sttorney the sum of O}:_ .

To the tlerk, sherisf and o>nstadle (%o be divided
by them socording to theirreapective pro reta ashares) the
sum of %11 «98,

Tuder the facta stated the county attorney should
Teoeive tha total :zum of 26,31 ($£.63 of the cash pay-ent
plus the sum of 3,68 from the co Aty) snd the elerk, shepifft
and oconstableo should receivs the sotal sum of $RO.58 ($8.58
of the gask :aysment plus the sum of $11.98 fros “the eounty)
(to be dividad by them acocording %o thelir respestive pro
rats shares).

Very truly yours
ATTORNEY CINIERAL oY TRBLAU

AFPROVED JULY &5, 194l
BY CROVER BLLER:

FIRST 5 51 TART BY { &%, J. FANNING
#CT HUEY CENERAL ABLI-TART

AFFROVED O IVICK COMU'ITTE B, oF. CEAIRIAM



