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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable O, P, Lookhart, Chairman
Board of Iansurance Commissioners
Austin, Texas

Dear Sir: Opinion No.
Rg: Is a ¢

k 2t proper to first set
rira- letter {substituting a

x involved), and then take up

The faots given are as follows:

3¢ any, organized and operat-
mler the pro--si--a of Title 105, Chapter
the Révised CIVil Statutes of Texas, 1925,
has tdken “Ghe steps necessary (if it be
srwise legally competent to obtain such prive
. qualify for operation under, and holds
éte 6F complience with, Artioles 4982
isfued by the Board of Insurence Com-

Question No, 11

"Is sald U, J. 8., Company a legal entity,
such as is competent under our sState Oonatltuw
tion and Statutes to qualify for exercising the
powers enumerated in Article 4982 by complying

NO COMMUNICATION 15 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESSE APPROVED BY THE ATTORNEY GENERAL OR FIRST AS51STANT
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with the requirements of that Article  and
Lo83t"

Artiocle 4982 1s as follows:

"Any Eerson or association of persons,
State corporation o othe
domestic ogrgorat!gn, or _eny oorﬁgratIon or=
anized under the laws any other State,

provided such fore gn corporation complies
with the laws of this State relating to in-
surance other than life, may exeroise the
following powers by complying with the provi-
sions of this subdivision:

*l. Qualify as guardian, curator, sxeou-
tor, administrator, assignee, recelver, t ruatee
by appointment of any court or under will, or
depository of money in court, without giving
bond as such,

"2, Become sole guarantor or surety in
or upon any bond required to be given under
the lews of this State, any other statute to
the ?ontrary notwithstanding.” (Underscoring
ours '

Artiole 4983, Vernon's Annctated Texas Civil Btat-
utes, provides that those ineluded in this subdivision, in
order to exercise the powers granted in Article 4982 shall:
{1) meke a deposit of $50,000.00 in the State Treasury; (2)
satisfy the Commissioner of solvenoy; (3) maintain specified
premium reserves; (4) file annual sworn report; (5) pay taxes
on business written,

The U, §. S. Company 18 &n unincorporated Joint
stock company organized and operating under the provisions
of Titlae 105, Chapter 2, Revised Civil Statutes of 1925. An
*unincorporated joint stock company™ has been defined in
Allen v, Long, {Tex. Sup. Ct,) 80 Tex. 261, 25 Texas Juris-
prudencs 171, and 20 R, C. L, 321, &8s follows!

*An unincorporated jJoint stock company
may be defined as an assoclation of indivie
duals for the purpose of profit, possessing
a common ecapital contributed by the members
composing it, such capital being commonly
divided into shares, of which each member
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holds one or more, and wbich are transferable
by the owmer; the business of the asscoiation
being under the control of certain selected
individuals oalled directors or trustees.
Such an organization or asscciation enjoys
existence as & legel entity; and, indeed, the
status of jolnt stock companies is recognizad
by the statut.a. e o oV B

It is our opinion that the U. J, S. Company, en un-
inoorporeted joint stock company organized and doing bukiness
under the provisions of Title 105, Chapter 2, of the Revised
Civil Statutes of Texas, 1925, is an "assocolation of persons"
such as is competent under our State Oonstitution and statutes
to qualify for exercising the powers enumerated in Article 4982
by complying with the requirenments of Artioles 4982 and 4983,

Question No, 2:

"Is the Board of Insurance Commissioners
legally authorized to issue to the U, J, S.
Company its certifiocate ghowing such conocern's
compliance with Articles 4982 and 4983, and of
its authority to exercise the powsrs presoribed
in Article 4982727

'We are of the opinion that the Board of Insurance
Commissioners has legal authority to issue te U. J. S. Com=-
pany e certificate showing such concern has complied with _
Articles 4,982 and 4983, and has suthority to exercise the powers
presoribed in Artiocle 4982. However, such sertificate sbould
not be issued until the Board of Insurance Commisgioners has
-been furnished proof that such company is authorized by its
charter {o engage in such business. In this conneoction we
refer you to our answer to Quostion No. 3.

Question No. 3:

*Is U, J. S, Company, having ocomplied with
" the provisions of Articles 4982 and 4983, end hav-
ing received the certifiocate or permit therein
mentioned from the Board of Insurance Commissioners,
legally suthorized to write as surety the bonds
required of insurers and officlals of insurers by
the provisions of (1939) Senate Bill 135, Seotion 5,
(Title 78, Chapter 22, Article 5068~1, Section 5)7"

'Althaugh Artiole 4982 states that any of those named
therein, upon a compliance with said Article and Article 4983,
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"may exercise the following powers. . ", yet we think it is
not to be assumed that & mere complisnce therewith authorizes
eny person, association of persens, or corporation, not other-
wise qualified, to exsrocise the powers therein named. For
instance, an ordinary domestic corporation, aslthough it might
otherwise exercise the powers enumerated in Artiecle 4982,
Tust meet the further requirement of being so authorized by
ts ciarter,

In the case of Henderson, et al v. Scott 0il & Re-
fining Co., et al, 258 S, W, 1082, the Fort Worth Court of
Civil Appeals pointed the way for the determination of the
powers of an unincorporated Joint stock company. We quote
Trom that opinton: '

"It 1s quite clear, we think, that the
assoolation was not a corporation, and we
&gree with appellees that as instituted 1t
was not a Massachusetts trust. BSee McCamey
v. Bollister 011 Co, (Tex. Civ, App.) 241
5. W, 689, where the subject is eleborately
disoussed. Nor was 1t & partnership either
gsneral, or a limited one under chapter 1,
title 102, of our Revised Statutes, On the
contrary, it is evident: thet it was intended
as en 'unincorporated joint-stook company,*®
a3 designated in chepter 2 of title of the
statutes already referred to. Indeed, the
articles of associection and declaration of
trust so designate the company, as well as
contain provisiona which clearly differen-
tiate the assoclation from an incorporated
body or a partnership as generally understood.
I% follows, we think, that the appellee asso-
oclation is without legal exiatence, entity,
or authority, except such as is given it by
our statutes and by the terms of the agree-~
ment between the parties. It is provided in
saild chapter of title 102, article 6149, that
such companies 'msy sue or he sued in any
court of this state having Jurisplotion of
the subjeot-matter in its company or distine
gulshing name.,' But the status or powers of
such association are not otherwise given. We
can therefore look only to the terms of the
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agreements between the parties to ascertain
its powers., . . "

(Note: Title 102, referxed to above, is now Title
105; and Arvicle 6149 is now Article 6133.)

Our opinion, controlled by the holding in the above
case, is that the terms of the agreement between the parties
forming an unincorporsted joint stock company such as the
U, §. S. Company, determine whether such & company, upon come-
pliance with Articles L982 and 4583, is legelly authorized to
write as surety the bonds required of insurers and officisls
of insurers by the provisions cf Article 5068-1, Section 5.
If by the terms of such agreement the company iz so suthoriz-
ed, and it has couplied with Articles 4982 and 4,983, then it
is our opinio:n that the Board of Insurance Commissioners is
legally eauthorized to issus to sald company its certificate
orsauthority to exercise the powers prescribed in Article
4982,

The amendment of the articles of associstion, re-
1ied upon by the company, =8 authoriging it to trapnssct such
business, (omitting the signatures and subatituting fictitious
names) is &s follows:

"ANFNDMENT OF THE ORIGINAIL ARTICLES OF THE
U. J. 5. COMPANY

"AMPNDHENT TO OPERATE UNDER ARTICLE 4982

"A meeting of the stockholders and officers
of the U, J. S. Company, of Palo Alto, Texas was
held on December 5, 1941, and the meeting was
called for the purpose of adopting the following
amendments:

*A motion was made by Les Marvin, Vice~
President of the company, to amend lhe purpose-
clauses of the articles of assooclation.

"Since the company had deposited the stat-
utory deposit with the Insurance Department to
qualify to write fidelity, surety, and guaranty
under Article 4982, the amendment 1s to provide
the segrezation of essets of the company &s
follows:

#*], All assetg and lisbilities under all
other purposes are to be kept entirely
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separate, and & separate statement mdde
to the Securities Division of the Secre~
tary of State,

"2, All premiums collected and other
assets presumably liable ror the
payment of the coumpany's obligations
incurred during its operations under
Article 4982, are to be kept and re~
ported to the Insurance Depsrtment &n
the following manner:

*a, Unsearned premium reserve

! b, Claim reserve

¢. Inveatments to meet requirements
- of the insurance laws

d., Cash
! e, , Contingent reserve, tax reserve,
] ;‘-BtO.

£i. Acoounts Reoeivable

} *3, The oompany's operations under Articlse
4982 shall be acoording to Statutory
provislons which are as followst

"a, Qualify as guardian, ourator
exeoutor, administrator, nasignea.
reoeiver, trustee by appointment
of any ooutt or under will, or
depository of money in ocourt,
without giving bond as suoch,

C g Mo s s g

*b, DBecome sole guarantor or surety
in or upon any bond required to
be given under the laws of this
State, any other statute to the
coptrary notwithstanding,

] ) "A vote wags teken and the amsndma=t ca 1 a,
1 " there belns ook
_ ' regreaen? ing offioars were pro~

’
sent and voted: L. M. Barrett, President; Les
Marvin, Vige-~President; and Jemes C, Westerfall,
Saoretary-Treasurer¢

*"In witness wheregf,this amendment is signed
3 by the company's President and attested by its
{ Seoretary-Treasurer, and its seal hereunto affixed,

—
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this 5th day of December, 1941, A. D." {Under-
scoring ours)

Section 16 of the original articles of association
is as follows: _

"The fiscal year of the Officers shall end
as of December 31 of each year, Annual meetings
of the stockholders for the transaction of busi-
ness shall be held at any office of the Company
in the State of Texms, or any other designated
office, on the first Monday before Dedember 31
in sach year beginning with the year 1939 of
which meetings notice shall be given by the
Seoretary by mail to each stockholder at his
registered address at least ten days before aaid
meetings. Speoial meetings of the stockholders
may be ocalled at any time by tm days notice as
above stated when ordered by the President. At
all meetings of the stockholders each holder of
shares of stock shall be entitled to one vote
for each share held by him and each stookholder
may vote by written proxy. 51% of the votes
cast shall determine any question under considera-~
tion or the eleoction of any Officer."

However, Section 22 ofmid artioles provides:

"This Agreement shall not be altered or
amended by the Officera, but only by the stock«
holders at any regular meeting or speoisl meet-
ing called for that purpose and then by a vote
of 51% of the outstanding shares of the company's
stock."

: Thus, while Section 16 authorizes the determination
of other questions by a vote of 51% of the votes gast, yet
Section 22 requires, for an amendment of the Articles of Agree-
ment, a favorable vote of 51% of the outgtand%gg shares of
stock, ‘e note that the emendment submitted does not reclite
acts showing that notices of the stoockholders' meeting of
Degember 5, 1941, were mailed as provided for in Section 16.
It shows that that 60% of the outstanding stock was repre-
sented in the meeting, but not that 51% of the outstanding
stock was voted in favor of the amendment. HNor does therse
appear to be any other evidence of such facts before the board.
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We think the amendment, if it was passed in acocowp-
dance with the provisions of the Articles of Agreement, is
sufficlent to authorirze the company to engage in the activities
provided for under Artiole 4982, but that the Board of Insur-
ance Commlissioners should not recognize it until it is proven
to be & valid amendment.

Question No, 9:

"In making examinations of the affairs of
this company as provided by law, and particular-
1y in satisfying itself in accordance with Seo-
tion 2 of Artiole 4983 as to whether such com-
pany 'is solvent and has made the required de-
posit' is it (1) the legel duty (2) the legal
privilege of this Board in its diascretion, to
examine all of the assets, liablilities, affairs
and condition of the company throughout its ac~
tivities both under Artlicle 4982 and otherwise
and to determine ita solvency in the light of
all such matters, as this Board conceives its
duty and right to be, or is this Department
restrioted by law to an examination of the assets,
liadbilities, effairs and condition of such com-
pany only ip so far as they are directly involv~
el in Artiocle 4982 operations es contended by
the Company?™

Seotion 2 of Article 4983 requires that, before the
company operates under the provisions of Article 4982, it shall
"satisfy the Commissioner of its solvency." Under Article
4682a all the powers, duties and prerogatives formerly vested
in or devolving upon the Commissioner of Insurance are now
conferred upon the Board of Insurance Commissioners,

Section 2 does not 1imit the question of solvency
to a datermination of the financisl status of the Article L$82
business of the company, standing alone and without relastion
t0 its other business. On the contrary, the impert of the
language used is that the company must be determined to be
solvent as a whole, This partioularly is true in view of
the fact that some of the company's prospeotive assets under
its Article 4982 operations (Tor instance, undivided prefits
over end above the statutory deposit and premium reserve)
will be liable for its debts lnourred under other operations.

We are of the opinion that the Board of Insurance
Commissioners hes both the privilege and the duty to deter-

&'
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mine the solvenoy of the oompany as a whole. They may do this
by an examination of all of the assets, liabilities, effairs
and condition of the company throughout its activities, both
under Article 4982 and otherwise,

Question No, 10:

"If you answer in response to question 9
that this Board 1s elther required or author-
ized to examine all assets, lisbilities, affairs
and oondition of such company, involved both
under Article 4982 and otherwise, and to deter-
mine its solvency in the light of all such mate
tars, then please advise us whether in deter-
mining its solvency this Board 1a (1) required,
or authorized in its discretion, by law to apply
the ordinary test or standard of eclvegoy by
approving as ‘admitted assets® at 1036 of their
appraised value ell assets of the campany under
ite 'other operations!, as contended by the conm-
panyj or (2) whether, on the other hand, .as ocon~
ceived by this Board, our examiners should de=-
termine solvency under what may be denominated
‘the insurence stendard', both under the 4982
operations apd its other operations, by admit-
ting assets only of the classes and with the
mergins of safety in value provided by the in-
surance statuteg?"”

Article 4986, which relates to companies operating
under Article 4982, providess

"All articles of the statutes so far as the
seme are applioceble snd not inconsistent with
the provisions of law governing banks and bank~
ing corporations shsall apply to all companies
doing business hereunder,"™

~ The "insurance standard” used in determining solvency
consists in the practlioal appliocation of the requirements of
Artioles 4705, 4706 and 4993, Revised Civil Statutes of 1925,
as amendsd ~ at least, we so understand your use of the phrase,
In our conference opinion No., 0~958, addressed to Honorable
Yalter C, Woodward, Chairman of the Board of Insurance Com-
missioners, we expressed the opinion that Articles 4705 and
4706 applied only to insursance companies created under Chap-
ter 2, Title 78, Revised Civil Statutes of Texas, and that
Article 4993 applied only to casualty insurance companies
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" ecreated under Chapter 18 of Title 78, We enclose herewith a
copy of opinion No. 08958, As pointed out in your opinion
request, the company here under oconslderation is organized
under the provisions of Chapter 2 of Title 105,

We are therefore of the opinion that the Board of
Insurence Commissioners is not authorized to apply such "in-
surance standard” in determining solvency under the provisions
of Article 4983, Ve believe that the Legislature, in using
the word "solvenoy" in this statute, meant that such ocompany
must satisfy the Commissioner (now the Board of Insurance Com-
missioners) that it is possessed of assets equal to its lia-
bilties, ocoupled with an ability to meet its obligations as
they mature, and that its debts can be collected by legal
proocess, Woodley, et al v, Cottle County, 52 5, W. (24) 530
Werner v. Orippen, 282 XK. Y, S. 722; Kennedy v. Burr, (Wash.]
172 P. 1022, "The term "solvent!, when applied to a person,
means that he has property aurricient to pay all his debts,
and that all his debts can be colleoted by legsl process.,”
39 Words and Phrases 475 (oiting numerous cases). This, in
our opinion, is the standard to be applied in determining sol-
venoy. The method of applying the standard is left to the
judgment and aiseretion of the Board of Insurance Commissioners.
And the decision of the Board as to solvenoy or insolvenoy is
controlling, unless it appears by convineing evidence that 1its
action is plainly arbitrary and made in bad faith, United
States Savings Bank vl Mporgenthau, 85 Fed, (24) 811, 814.

¥e have resgeotrully declined to answer your ques-
tions numbered 4, 5, 6, 7 and 8, for the reason that these
inquiries evidently are the ocnocern of the Joint stock com-
pany litself, and do not involve any question whioh is current-
1y before your department in 1ts officieal capacity.

Yours very truly

ATTORNEY GENERAL OF TEXAS
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