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Fonorable Joha ¥, Pritchett, Nonber
Board cf water Englnoers
Austin, ;cxas

Pesp Biry

Zyinsers,
ang ra&atcu rat¥era,

We bave received ye Ltey) of recent date
vhich roada 4n rart so fodNlow

¢ by tha 4?th levislatu a to
*ne conotruobicu of a ﬁan to impound

rolorrvdto ould be 1n all thin s a»rli'aole
to the emnnﬁpd sbatutes,”

In the firet place, we doen 1t projer to state
that wo gre O the opinion that the Jurisdiction ¢f tis
Jiosrd of wetox barinacr% exienlds 1o the vintors of & none~
navigable streem. ioers v, Short, 114 Tex. 8501, 273 8.4,

$O COMMULINCATION 19 TO NE COMSTRUED AT A CEPARTMEHTAL OPIHION UNLESS APPROVED DY THE ATTORHEY GUNERAL OR FIRST AGSISTANTY
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7853 Mott V. Boyd, 116 Tex. 82, 266 S.V. 458; Confcronce opinion
to lcn., H. ¥. Craves, doted September 10, 1914; Article 7467,
R.- Co S, -

The proviso clause of Section 18 of the 19Y7. act
{Acts 1917, 35th Leg., R. &., Ch. 88, H, B. 337} reada os
Tollows: : .

", . .provided, however, that nothing in this
spo3ion or in this sAcet shall affect or restriol
the right of any person or persons, ouning lands
in <his Btate to construct on his cwn property any

" dan or reservoir which would imnound or contain '
Jegs than five hundred acye~foet of vwater."

In en opinion dated Ausust 25, 1917 (Conference

Opinion No. 181%), Honoreble G. 3. Swxedloy held that the
ebove guoted clause rerely gives to « person owiing lencd the
right to construct such dam or rescrvolr without submitting
his plans to the Bosrd of Yater Zngineors foxr approval und
tint the oleuse docs nct give such parson the right to use,

 without permit, the water impounded by such d<am or receervelr
or to impound and hold in such regerveir water nseded by
water users heving a priox right. This opinion wss agaln
gdopted and eprroved on Xay 8, 1940 by thoe pressnt Attvorney
Goneral of Texan. g ' . g ‘

In 1925 the Legislature cmended the 1917 aot {Aots
1925, 39th log., R. 8., Ch. 135, S. B. 349), Section 16 of
ths 1917 cct was erended and the proviso vwas oriltted Lrom tho -
anendnent, Section 5 of the amendalory sct reads as Tollows:

. ®Sce. 5. Any one mey conatruct on his own
property a dam end ressrvoir to impound or contaln
not to excasd two rundred and fifty scra feel of
wvater without the neeesasity of seeuring a jermit
therofor." (Ezphasic supplied)

In our Opinien Yo. 0-1993, addressed to the Poord of
Pater Engincers, vwe held that Section 5, codified by Vornon
as artlole v500a, ves unconatituticnzl because of the irrecon-
ciledle conflict beiween the caption of the uet, which pro-
vided thet one may conatruct Ya dem or reservoir to contaln
not to cxcoed firfty acre-fect of woter without seeuriug a
pernit”, ond the Lody of the aoct, which provided for Lue
hundred fiftv acre~Leef, The opinion hela thet this scction

58
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could not effcct the repeal of the proviso of Seotion 16 of
- the 1917 act, and also thst the amehdment of Sﬂetion 15 did
not repeal the proviso.

In 1941 the 47th Legislature pessed Ebuce,Bill Yo, -
69, Scotion L of the bill is gquobed. as follows!: 'ia_.

: ¥Seetion 1., That Section B, Chapter 136, Acts
- of ths Regular Session of the Thirty-ninth Legis-
“." lIsture Yo snd the gome 3 rereby arendsd so hs to
- -‘hereaftcr resd a8 fellowpt

ection 5. Any one may'nonstruct oh his own
pronorty g den wnd regervelr €0 irnpownid or contain
not to cxoeed fifty (60) acre-frcot of water for
denostic and livestceck purroses without the necessity
f‘sec¢ i1ns 8 vermly therefor.' (Expzbsig supplicd)

: AY first flencoe ons cen gee a rwaxked-Cifferenoe
between thisg section on . tho che hand and the provizo of the
1917 set and the at{tesptcd emendment on the other hand bew-
sides the reduotion in acre-~feet, The above quoted section
not only covers the constructicn of a derm, as do the otnz2r two
- eaxlior provisions, but it also spocifies the use to wiich the
water may be put, House Bill 82 spocifically provides taat
& person hey const™ict & dam on his own property “not to -
exceod firty (60) acre~reet of unter for dauestioc and livastoek
purvoscs without tae necessity of securing e rermit therefor.”
,(Laphasis suyplied}. Does thia provision Eean that one Lay -
“-not only caonstruot the dam but also uee the weter impouwnded
for the stated purposes without the necessity of sccuring a
pernit £rom the Beard of Watex Lagincurq" Vo think thet 1t
dcos. From the manner in which the scatence 48 phrascd 4%
is ﬂ““b?ﬂnt to us that such Interpretetica is the one intsended
by t“e Legislaturo. JTn the Lirst place, the word “pernit® is
wsed, - “&e lanpuage used 18 to tho effect thet cne mey con-
" gtruet o dam fo“ doyestic and livostogck purposecs without -
having {0 hﬂcuxc 8 vernit.e The phrase "without the nccessity
of securing @ ﬁermit thexreforY 1is pleced not aftnr the provision
relating to the cosstructicn of the Gan, but alfter the snecifi-
cation of the usecs., This would eorthinly scen to $ndicate -that
both the constructlim of the Qum and the use ol the vwaters
impounded theraby for deormostiic and livosiock purroses could
de a]ly bao c1factnd without seouring a rorzit froem the Bearxrd of
Yeter fingincers. : '




Honorable John ¥, Pritchett, Page 4

- - But even rore convineing than the phreseology en-
ployed by the Legislature i1s the specification of the uses
{tself. Wwe quote Lrcm the Siedley opinion (Conrerenoo Opin~
fon Mo 181%) as Tollowsi 3

"The provislon in Section 16 says nothing what-

- gver adbout .the teking or using of water, and it weuld
not be a roassonable cosstruotion «f it to conclude -
tkat 1% wae intended to give to such person the 1right,
without permit, to use or dlvertthe wator impounded
by the .dam or reservolxr.®

Buch.ara net the conditions here. The bill under
oconnideration covers not only the constructica of the dam or
regervoir, but &lao the uses to vhich the water impounded ray
be put. Tine ahova quoted parggraph stated conversely is to
the cffeot that since the uso of the water is covered by the
- pill, it would be a reascnuble construotion to conclude that
it was intended to give the landowner tho »ight, withcut poer-
nit, to use water impounde& by the dam. &uch is the coastruc~
tion whioch we placo on the bill. T

) As we have herotofore menticned, It was held in
Opinion Ko, 0-1993 tim¢ the proviso in Seotica 16 of the 1917

act was 8till in forca end offoct, It is manifest that tho

torms of the 1941 cot are at veriance with those of such pro-

vieo. It must, therefore, be detexmined vhether suel proviso

is xepealed by tho luter act., ¥We guoto the following fron

. Opinion Ho. 0-~1923: |

*Phe caoption of the 1928 Act expresses a
goneral purposs, o3 indicuted by the underscoring;
it nsmas Eection 16 of the 19017 Act as che of those
opendcd, end sets out tho subjeot matter of tho
ancndreent in detuil., The caption dces not state
‘that Secotion 16 ig expressly ropealed; whother it
was 50 intended must bo deternmined before your

- pecond question can be correctly ansviereG. Seco-
tion 5, propexly construed,; covers the sune sub~
Ject matter ss the provieo ol ESoctien 10. Ap-
parxantly, the Leglslature intended that uGOthH
6 should take the place of the proviso, and that
it phould repeal that ruch of Seotion 16, by vir-
tus of fection 7, the reroallng olzusc or the
191:.3 a-ic [%F 4
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- #5gotion 5 beling vold, It cannot have the
effect of ropealing tho proviso. It 4s & nuillisy
and has no rore effeot than if {t hud never beoit
peased. Consolidated Underariters v, Hirdy iLun~
ber Cos (Com. J.t.?pd) 257 E.W. 703, (rﬂVisi&g 250 -
BV, 478}; Culberson v. Ashferd, 118 Tex. 431, A
18 5,W. (2a) 5535, 32 Tex, Jur, 128; Léwis' Duthert
lsnd- Statutory Construction; See. £45] Farshall
Ye St&te. GE Cri.':!. Ee_t_’t lﬂ?, 138 S.i. ?59; ¢ o

‘ It i8 to be noted that Secticn 8 1s similer to tle

" provico cleuse of Section 16 Ia thet both provide cnly forxr

the oconstruction of a dam and gey rothing about the use of the
irpounded weter, Therefore, &s it was stuted in Uvinicn Xo.
0-1993, apparently it was the leglslutive intsnt that Scotion §
should take the plece of the provieo clause, end that it should
repesl that much of Section 16 by virtue cf Section 7 of the
1985 sot, the ropealing clause.

However, the 1941 get 43 rore limited in its woréing.
It provides that one may construct on his projerty a éem and
reserveir {o iapound or contain nov to excoed Tfifty acre-leetb
for doniestie and Jivestook nurnosas without the neoesgsity of
securing a yermis therefor. ot only is there a reducticon 3a
the nunber of aere~feet, dut there 1s also 4 limitution on
- the uses to which the water mey be put, In other verds, the
~only situation vhere the terms of the 1941 act opply is
vhare tXe dam and reservoir are o .impound not roré than
firfty (50) sore-fest of water and the water 15 o be used
only for domestic and livestock purposes. Does tris ect
ropend the proviso clause of Section 16, ox éoos it mexely
Yixit Los peore¥v We mye inclined to the latter view,

There is no provision in tho 1941 act spscifically
repealing any other sot ox statute, nor is thero a general
repealing clavee, Nowever, whether the 1941 act 1s considered
alene, with no provision relating to the repeal. of fermor
laws, or vhether 1t la considered os teking the pluce of Seo-
tion § of the 1925 (Internations) CG. M. Ry. Co. V. Bland,
Civ. App., 1915, 1681 S, W, 5(4¢), so thet the general repsal-
ing clause of the 1925 cet would &rply, the resuli 12 tls
serey thut iy, prior statutes are repealed to the extent of
the conflict only. Ceddis ot el v. Werrell, 101 Tcexzan 574,
~ Y10 8.4%. £29) Berry v. Stats, 158 6.V, 686; Farchall v,

State, 138 S.ve 75%. : o
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If the 1941 act hed deen couched in gensral lan-
guage without specifying the uses of the water, the proviso’
olause would probadbly be reposled. 8ee Opinion 0-1923.

But such in not the case here, and the two previslond ray be
read together with the lmtor enszclment limiting the opsra-
ticn of the provizo clause, : _

The effect of our koléing mey be briefly stated as

. follows! The landowner may ccnstruct & dem to impouné not

- more then Tifty (50) gors~feot without submitiing tho plans
to ths Beard cof Wator Engincern, for approval, snd may use the
water irpounded for dGorestic and livestock purprosesz withous
a rernit; hovovor, if ihe wetor 18 to be used for purposes
other 4han descotic and livestock purresas, ox if tho danm
will inpound smors then fifty and leus than five hundred
scre-feast, a permit must be obtalned tefore the water mey
legelly be uoed even Yhough the plans for the dem or reser-
volr nced not be submitisd.

We essums that Tierra Blenco Creok is & streem to
vhich »iparilon rights attsch, Heefs v. Short, 114 Tex., 801,
293 8, ¥. 7685, You ask in.your letter whether the lanéowmer
ey caistruct ths dam without an opening in the bottom
through which may be releaged riparian or other water to
whiok Jower appropriators may be entitled,

, The 1941 amendrient ig not to be construsd to au- -
thorizo the use of the water by the owner of the dem afd
reservolr in a panncx which will injure the rights ¢f the
- users ¢f the water bolow the dems In 44 Tezas Jurisprudence,

Pe 113114, 1t is seia:

“%he risght of a rirarien or = stetutory up-
propristor to store the water of the stream by .
tie ercotion of doms (£ 83) in sudjeet to the Liwie
tation thnt he may ¢t thereby wérk say thurt, in~
convonience, or domage! to his fellows, oither by
wirgascnably deotaining this water, holding £t in
etecaent and putrid pools, causiag it to back uvpon
thirdir lands or by otherwiss natexrislly interfering
with thelr enjoymant of the streenm. IF he ¢ommmite
gny such tortious not he can boe 1msde to respond
in damages, and 4 a nuisanco results the person
snjured thereby may, in a proper cace, abate 1it,

. < L3 L .‘t
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. . Tno Suprer.e Cowrt in the cass of liumphreys-iexia
Co. V. ATseneaux, 297 8.%. £25, in an opinjon by the lote

Chief Justioo Curauon, had the rollom*.? to ssy ofiArtiole
?468 Ro C. q H *~

"The state by the engetnent cf zhe statute
dld ho% intend that darms could be constructed in
a styrean hed in sueh way that the prorervy of others
wouid be tuxon withoui compensst 101, and no stztutoe,
‘even if so intend in“, wculd be effective to mecom-
‘plish this nurpen in the cace Yefore us, tnder
the adnissious unnc, the streax 185 a privste streanm,
It nasurelly presents a very diflerent casc for our
deterxination to what would bve rresented if the
pgtrcam ves a navlgeblo streen, eivwger in fact or
' under the statute with the bed cwned oy the sicte.
' Vie are confining this opinion end Cur adjudicatica
" to the typs ¢f strems mtde by the cdnlipsion in
evideace.®

The sare recsoning would aprly equally to the act
under considcrotion. Tie effect of the wed i merely to givc
to the landovner tue righlt to censtruct the dam end the pi 3ht
te use the public hatehs irmpouiced theredy for domestic and
liveﬂtovu surpases withoutr hsving to snoure a perzlt fran
ths Bouard of Later Epuincers, It does nct effoct the righte
of the ripaxian OWNErs. | '

ﬁhe-intcr:rctation that we hive given this act is
strengthened by Lry iClu 7482, which resds &8s follgus!

"Hothing in thisg chepter shall prejudice V“Ducd
priviate rights,"

Ve cell your atiention to ihe fsot that the 1941
ect avthorizes the uss of thie voater for domestic and livestock
purroscs, the go-callod naturel uses. 44 Tex. Jur. 101, The
luaﬁowncr 8s a ripzyrisn ¢wner oertainly h=s the rishkt to use
the victer of the siresn Tor thene purrescs. The 1941 eot
gives him the right vo use the pub1ic watora of this Stute
Tor thkese purpocseon,

You us% vzt action should be taken upon the violoe~
ti= of theso provisions, OF ccurse, ir the d..am inrounds
not rore then f¢11* (50) wvere~feet o water wnd the vater is

used fpr dcrestie or livestook purroses, then there 1s no
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violation, IT the water is ueed for & differant purpose, cor if
she der impounds rore then Tifty (50) acre~recet and less than
P£ive hundred {5060) sore~feet, the landowner cannot lgegally

use the public waters impounded thereby uatil he seéures a
poruit from the Beord of Wabler Enginvexe, If he uses such

viater without a pernit, then he ie violating the law, end he r&y
bo prosecouted. Article 75&0, Hovised Civil Statutes, and Article
830, Penal Code. Also penaliies could bs resovered undex
Articles 7581 and 7522, Revised Civil Stubtutes, Without passing
on the question of whether the Legisleture could impose the duty
of enforeing these articles on the Attornsy CGoaeral, it is sul-
ficient to =staie thut i1t has not done so. Thererore, thoe loseld -
prosecuting officers are charged with the enforcerment of same.
Article V, Ssction 21, Coustitution of Toxas; Articles 25-32Z,
Codo ¢f Criminal Procedure; 18 Tex. Jur. 400,

Vis trust thot the foregoinz discussich satisfacw
torily snsuers the questions in which you sre intercsted.

_ Very truly yowrs

"ATTORMEY GENERAL OF TEXAS
ba,. 28

By ~* Lty

Glenn R. Lewvia
Aspistant

By ﬁ‘"""(’)uw'

G¥Si1fs - - - . QGeorge W. Sparks

J
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