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Derr odr:

vpinion XNo., 0-3817
Ret Counstruction of g¢s production

tax &s app
{a) Cistifetion

pduces cerude oil, but produces with

of Xx00,000 cu. ft. per dbarrel of oil,

fas well. (See definition im

T3\ Seatd {d) Subsection (b). Is ges from

a well to be gonsidered as 'natural gas! or 'casing-
as' unden the definitions 6-8 of Seotion 2 of

i¢ higuse Bill No. 8 of tue Forty-seventh Legisla-
tury, {s-such ges taxable at the min »s set out
for hatural gas in parsgraph 3 of Section 1, Artiele 1I,

house 1 No,., 877 .

Article 6008, Section 2(d), Vernon's Annotsted Civil
Stetutes, defines & "gos well®™ a3 follows:

"The term 'gss well' is sny well (=) which produges
natural gss not ssaoci:sted or bvlended with e¢rude petroleunm
oil at the time of production, or {b} which produces more
than one hundred thousand (100,0C0) cubie feet of natursl
gas to ezch barrel of crude petroleum oil from the saume
produciag horizon, or (¢} which produces naturel ges from
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a formstion or produe horison productive of gas onl
sngountered in g wtlliggro tharo which erude S trolozl

oll also is produced through the inside of ancther string
of casing."

Paragraph (e) of srid Article 6008, Section 2,
defines an o0il well as follows:

"The term 'oil well' is sny well which produces
one {1) barrel or more of crude petroleum oil to sach
one hundred thousand (100,000) cubiec feet of natural gas."

In opinion No. 0=1760, addressed to ¥r. John E,
Taylor, Cuief Supervisor, 0il and Cas Divieion, Rsilroad
Commiszion of Texas, we construed the abovu provisions of
Article 6008 and iueld that:
", . « simce the well produces oil at a higher
cil-gas ratio than 100,000 cubic feet of gas per barrel
of erude- petroleum 0il, the well would be a gas well snd

not an o0ll well, and the gas produced from such well would
not be ‘casinghesd gas'." :

It is our opinion thet & well which produces crude
o1l with gas in excess of 100,000 guhiq feet per barrel of oil
ia a "gas well®™ within the meaning of the definition sontained v
in Article 6008, and sueh gas is taxable st the minimuz of
11/150 of 1 cent per M,C.rF. provided in Article IX of H. B.
No, S,Ct?ould its market value not amount to as much as l.41¢
per HaloFo

Question II

"One well produces oil ad gas from one forzation,
as only from another foramstion. The products emerge
rom the wellj one through the tubing, the other through
. the space between the tubing and c.sing through » draden-
head et the well head. They sre produced from separately
sealsd-off formations and sre xetered seperately. Article
6008, Section 4(a), stst_s that such an operation shall be
regarded as two separate wells, Artiele 6008, Section 3,
(1} prohibits the production of natursl ges from an oil
well unless such gas 1s produced in a separate string of
cesing. Is pgas from the gas formation considered 'natural
gas! under Article Il of House Bill No. 8, and thersfore
subject to the miniuum tax rate?l”

5 4yt
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The tem ‘casinghead gas' 1a defined by on
(1) of aection 2, Artiocls 5008, and slso ction m
sastd 2. Art 1:& e II of Rouse Bi1Y 3’ ;' Tax. = ta maas
ofd

Yany gas or vapor nous to an I%m\ o+
duged from such styratum with oil." In the sion gnonud
4n this question the gas produced is not
strstun”, wherefore we are of the opinion that the gas is not
3.1? gas within the meaning of the above statu
finition and conse 'cl;m subject to the minimmy
provided by H. B. No. as iz de pro?n?ed in m
%ner described in aubseotion c) of Seot. on 2{d) of Article

supra, snd defined ams a "znn

Ll wiad S

QUESTION N

‘Vhere gas is sold o Qggg;gﬂ w a producer to a
mnmpa.uw; for axamp.!.e e ViLy of hcman.
the tax acerue thareon undsr the law ag pmased in 19;6;
under Article 2 of House Bill Ho. 81"

Ve shall assums that the gas refarred to i{n this

question is gas produced from & gas well, and not cuin@ead
gas,

Prior to May 1, 1%1. the tax on grs- wos payable

- &

Art t. Sec pe icla Vearnon's Amf.awd
Givil .tatu;u, t.g.e ;:::gmnt provisions of‘ which roads

Ugac- 1{a) That from snd after the daﬁ herein
p SYOYY 80N Gﬂgm or contiming m thiﬂ
St.ate '4n the g.sinus of produting-and saving in peying

titles, natural gal
wluding cas head gas, fran: s:ﬂ or weters of
]

e . _ 4 P

this State, + ¢ imﬂli urs

S5ec., 3¢ A tax shall be d by each such cer
on thedamoun{ of gz produced ::j.d sand within Mtau

154 tax equivelent to mtpor cant (3%) of tiw
narkst value ot the tetal of gas produced amd
saved within this State, o midy—, —
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"The tox hereby levied shall be a liability
of the producer of gas, , "

From the foregoing provisions it appears that

qpriortol-!ayl 1941, no tax was payable ¢n gas, whigh wae
or &onate&

by the produger, scince the tax

ﬁm ney
to *the busineas of produ v o @ : ‘
any natural gas®, We believe, therefore no
-was

le or to 1, 1941, on gan- and
donated othocmor n:On' SV

sold, the gm&on'
was liable for a tax of 3%, unless the faot that ¢ m‘

®wld to a m.nicipaliti should exempt the producer,

question will be here sed,

+ 8inee May 1, 1941, pas-has been taxable .as
under House Bill ﬁo. 8, Acts, Repular Session,
7th lature ugon the various fortnilae discussed in
our opinion No., 0-3516,-

We come now to the question of whether a procducer
of gus ls exempt from the payment of "an oec: natien tax on
the busineass or occupation of produsing gas® by vﬁm of

the fact that cuch gaes may be mgld or donated %o a mnicipality,

: A similar question was before the Cupreme c' of
Texas in : 5, 135 Tex, 3§89,
43 S, . eaurt held that the cisy of

re 8

E]l Pusd was licble for the tex of 4¢ per gallon on glzu.ne
vhich 4t bought in the State of New llexico and used in-the
operation of its police cars, ets., in the city limits, in -

‘:glto of Article VIII, Section 1, of the Tdxas Constitution,
ieh roads in part:

", + + It (the Legislature) may also impose
ocipation texes, both upon natursl persons and upon
corporations, gthar than municipel.” (Emphasis ours)

. Mr, Justice Critz, in dispussing the applieationm -
of the tax to0 a doaler in Texas vho sclls zasoline to a city,
stated at page 369:

"We now come to dstermine vhother or not & dealer
who sells motor fusl to a eity for munici uss by such
city on ths public hi of the State e Lrom -
ths four cents per on motor fule tax levied our
motor fuel tax lawse, Agsin referring to the shove quoted
statutes, we find that thoy contain no direet mrovision
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making such e xemption, Also, e find that such statu
(Y mhnfummimwuldiuni uaincumg
ﬂmuintmdngmohunoxmptt an, it fo s that

- vile) LYAG .

ara Mo

: I_.;mmm AR by
St 23 B T

. 0k D_C: RE 2. el
uhlie higvays ere liabia to pay the

Zn Gr 011 30. ‘h Sfclte, 3 s.‘:l". (Zd) m; thﬂ
Texas Commisesion of Apme als hald that the State could collect
ths 14 n:)lelon tax on 1ine (declared to be an occupaticnal

aXxcise s0ld by a de to the United States Ovvermment,
The sourt deolarod:

*That a 6 mgy thus moazure &n ocmpnt:l.aﬁ tax, I
even when interdstate transactions are talen inteo aceaumt,

hes full recognition in G.H.&S.A,. Ry. Co. v, Toxas,
210 UeSe 2170 o o o

“In respect to that geascline vhase quentity mmde
up one of the factors for calculation of the amount of
the tax, Grayburg 01l Company wes seller and the Und
Statee was purchaser, The scller (a Texss Corporapion
had no relation with the federal goverament save that
¢created in the agreement for the sales mentioned, It
1lives and moves and has ivs being' beyond the field

‘oe ed by federal agencies msuch es apoeared in MeCulloch
Ve ¥ lond. . o“ : .

This decision by the Téxes Cormission of Agp&lﬁ

s rovarsed on appeal to the United Statos Supreme in
529, 278 U, S, 582, by & mamorandun opinion declaring the
reversal to be on the suthority of Penhandle 04l Co. v, Knox,

277 U. S. 218, On November 10, 1941, the United States Supreme
Court exprsszly overiuled Panhan 611 Co. Vv, Knox in the
unanimeus opinion written by Chief Justice Ltons in Alsbema v,
Xing and Soomrer, not yet ufa'ud. The sutho igilof the deecimiom
of the Texer Commission of Appesls in Gaayburg Co, v, State
would therefore appear to have basen revived, : :

In Alabana v, & Booser, mipra, the United
tates Suprams Court, in holding that a contractor vas
u&%todoral project on a "cost plus" contract wes not

exsupt the payment of a 2% state salss tex on lwpder,
declared:

q,;"f
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"So far as such a nondiscriminatory state tax upon
the contractor-enters into the cost 0f the materials to
the Qovernment, that 43 but a normal Sncident to the
organization ol the same terri of two indopendent
taxing sovers o8, Thes asserted t of the one to
be free of texation by the other does not spell immunity
from p& the added costs, attributable to ths taxation
of thess who furnish suppliés to the Oovornment and who
hove been granted no tex impmnity,"

Since the gas uction tex, both before and .
eince May 1, 1941, is & g, occups or, - B

peasured by mwmhum% ﬁ%
that he may not claim imnmity therefrom by reason o fact |
4 that he sella or donstes all or any pmrt the zas to'a minici-

zality'. VWhether he sells or donates the & cisy, the tax
8 payabls upon the sm..hn.iﬂ iv
to a private persom or sorporationm,

QUESTIOH V.

"Where a recyeling plant has contracts to give £i :
“%wm g’u a7

per cent of the Ta'bduttas extracted to the grodn
payment for gas, does the tax upon the @ztire s per N
cent of the gross vyalue of all products cted o o,
the ducors liability? BShould the duce: pay cno-half /
of the tax and the plant pay o "

~ Vhere gas is processed by a reling plant thé tax
is payable under that part of the zct du.Lgmted%a Ruls 5 in
our Opinion No, 0-3516, which reads: = \ |

%, , o Where gas is processed for its uguc Iyt
carbon content and the residue gas is roturned by-
nethods to the same ;aa-rroducing formation underlying the

land from which the gas 1s ed, tha taxzble of
such shell be three £ (3/5) of the gross value
qg‘aﬁa;roducta extr prated and saved frosi such ,
ges. \
This provision of the statute fixes the of Ve
-tornmining the market value of the ' -- ‘:cﬂ,u |
of the ct betwsen the producer &an y
racyeliiiy o+ For tax ﬁrpons the value of ths ?n
_ dec by the Legislature td be "thres £ifths 7375 of
flo s cts extractcd," In sffect, this =
amounts to & legislative declaration, that for tax pe8, .
the reasonable eost of canducting thé recycling o ¢
be presumed to be ecual £0 the gross value of two~ =
2/5) of the producte extracted, 3

!ﬂn
R
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In our opinion No, 0-3516 in answe

: to 11
therein_ wa atanted that that nro

i.-i

1tam af th e 1] lh M
the residue of which 1is used for fuel in the gpera
resycling plant should be taxsd under ruls A
: midorat on is part of Extracted Producta f Gas 1 nﬁt
ocuud 'by a Roc{ tion) rather an under
{Provi s Processed for Liquid lgs:ocarbom
Reaidua Rotumed by Recyocling Hetlods]),. careful songidera-~
tion we have reached the conclusion t.hat we o in arror in ao
holding, The use of a emall of the residue gas for fuel

in the o urration of the recyc :Ln? plant 1& we are advised, a
-univer practice and the use such fue conatitutes an

sasentlal and integral part of the rccye operation, VW
therefore ancid cur.answer _Ho,.
10 the effsct that where all of the residue r

axtraction of liquid hydroearbons; except suc aa is necessorily
used for fual in-the recycling process, is rcturned to the pro-
ducing formation, all of the gas es produced ies to be taxed
under rule 5, i, e., on the basis of the value of three-fifths
{(3/5) of the gross velue of 511 products extracted,

As heretofore stated; this is "an occnpation tax
on the business or ogoupation of producing gas", levied againat
"the producer or other interest holders", and 1n the umtlen ,
presented in this quaut:lon 1s measured by ﬂxrg—fiftha (3 5) |

of the gross value of all products extracted the course of
the recycling process, none of which tax iw levied againat the
epsrator of the recyciin; planty 02 e

| o-
QUESTION VI W

fJhere a recyeling plant has contracts with producers
1.0 for the gge by thzl latter rocoiﬂ% et
products extracted t.hon in the same ¢ t tha
J_;lant es' to purchase ﬁ'oduoorl' fifty per cent of
cts, based on the following pricest :

"Diatillate-priu per barrel of Remgio crude oil

per deil tion,
"Bu{ag:?- :i ver gallon,

"The plant. then sells these producta. togethar with
their ovm {ifty per cent of the products, et approximately
50¢ profit per barrel over price of ﬁ 340 orudes .
Does the tax accrué on f.ho ue of the prodncu used
in payment to the ﬁa producer ¢r on the gross of
the products as sold??

.
»”
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As stated in mr te Qwostion v. a. vhere

Whe gn Lo procesaed o 1o "z. E‘m 7";, e _

ra L ot.-allJ uct.a muc

nuung is to bom

lensth"

will determine the "gross velue® upon

ch the ux iz to be based, rather than any arbitrary msasure

of value vhich rey be ovidsd for in the contract bétween
the producer end the opernt.om of the roecycling plant,

Yours very truly
ATTORNEY GENERAL (F TEXAS

: BY /s/ Walter R, RKoch
Appravad Tec, 3, 194l Assictant
Grover Sellers

Tirat Assistant

Attorney General
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