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Doar 3irt ‘ -+ Opinion ¥o. SEE '
' Re: ire Arily "'v 5165, o Co S.,
‘ aﬂ.d 15?2' -». ‘

mrt or all or their
interstate com=

This will eckxrowledss raceipt of your inguiry cs
stated eboVe. AS we M rouf question; you wish to
kaow the sffect, if Any, ¢ p Nadersl Fair Labor Standards
Act of 1928 (Chep, 675314 ot
1C6C; 29 U. Se¢ €« 4,/ 178012519), uyd enrorcement of the
provisions of ogr b.aue lata c tai“aﬁ in Artlclaa 8169,

we shall be employod in any ractory,

m1ll \gorhshop, nechanleal or mercantile -

Nishmont, 4¢tal, restaurant, rooming hougte,
g *fg rlet ura snaw, barber shop, tale~

Lrans:dytatfon conmeny, or any Gteto ;ustifuticn,
or ary orifar astevlisliaent, institution or enterw
rrige whore famalos are exployed, ror mors than
nine nours in any one celonday day, nor nore than
fifty-four hours in any ons cdlendar weok."
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-

Article 1572, Ponal Code, es amended Acts 1933,
43rd Lege; p. 288, ch. 114: .

"Any eaployaer, overseer, superintendent,
foreman or other azent of any such azploysy who -
gkall perzlt any fexzale to work in any tlace
manticned in tho first Article of this Charter
more than the number of hcours provided tharein
in any one (1) day of twenty~four (24) hours or
in any one (1) waek, or who shall violate any
of the other rrovisicns or regqulremants of this
Chapter ia any resvect, or who havinz furnlished
and provided suitable seats es provided for in
the seccond Article of this Chapter, shall by
intimidation, inatruction, threats, or in eny
rapner prevont such femzle from sitting thoreon,
when pot attending the dutizs of her position,
2hall be fined not less than ¥ifty Dollars
{%50.00) nor more than Two Hundred Dollzrs

+200,00). Iach day of such vioclation and each
calondar week of such violation, and each such
omployee pernittad to work in sald rlaces more
than the liours so specified in this Chapter,
apd evary cther violation of the provisions
of this Chepter shall be considered a separate

offense.” :

-Article 1569, Tenal Code, as amended by Acts 1933,
43rd Leg., p+ 2895, ohe 114, resds aa followag

"No female ahkall be enployed:

%1, In any fectery, mine, mill, worikshop,
mechanical or mercantile establighinent, hotel,
resteurant, rooming house, theater, moving
piotufe show, bardber shop, beauty shop, road
side drink and/or food vending astablishrment,
telozraph, telephone or other office, exnress
or transportation company, or any State insti-

“tution, or any othar establishnent, institution
or enterprise whore females sre smplovad, for
nore thap nina (2) hours in eny one (1) calen-
dar day nor nore than fifty-four (54) hours
in any one (1) calendar wesk.

"2; In any'laundry or ecleaning and pre2se~
ing establiskment for :ore than fifty-four (54)
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hours in cne (1) celandar week; the hours
of work to bs so arranced &3 to permit the
enploynent of such femele at any ti-e so
that she shall not work more then a maximum
of eleven (11) hours during the twenty-four
{24} hour pariod of cne {1) day.

"3. " In any factory ensesed in the manu-
fecture cof cotten, woolen or worated goods
or articles of rorchandlse sanufactured out
of cctton goods, for more than tsa (10) hours
in any one (1) calondar day nor more than
sixty (50) hours ia any one calendar week,"”

The - anplicable provisicns of the Federal Fair Labor
gtandards Act are contained in subsection (a), Seotion 7 of '
tho Act, 29 Uy 8, Cs As | 207(a), &nd amaharo ccpiedl

”(a) o employer shall, except as otherw
wize provided in this mection, saploy any of
his employsss who is engaged in comzexcs or -
in the nrodaat.on of goods for commaroe «

nf}) for a wwrkwaez lon-er than forty=
four hours éuring the first year rfrom the effa0-
tive date of this sectlon, . _

'(2) ‘for a workwesk 1onger than rorty~
two hours during the second year from such
date, or .

®{3}) for a workwnek longer than rorty
hours after the axriration of the second year
from such date, S

hlosa auch emmlovee *aoaivas connansation for
hI8 SAD1l0T. 000 i 0LC0A8 0L i nouls as0ve
BHa 1 105’qu s rata 20t 1laag e Ono anyd onee
TEIT oL 0o oho ro; -ular ratd o% whleh ;le :Ls
easToved, ) (Lnuarqeor115 ours)

. Section 19 of the Fodaral;statuta, supra, ( | 215,

e 1, 8, €. A,) duTines the \ruhib¢tad acte and declares 1t
un]nv ul to violete Seotion 7 (29 U. S. C. A 1 207} wnile
Section 16 {29 U. S« Co Ae | 218) prescrives the penalties,

-
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orininal as well es civil, Yor a willful visclation the

" . accuzced is subject to fine of not wore than £10,000,00 or

to impriaonmant for not more than aix months, or both,

Sectiocr 253 of the Judlelal Gode of the United
States, as anended, (U, 3. C. A, | 371) containg the fol~
lovwing language;

: "The Jurisdiotion vestsd in the courts
of the United Ststes in the cases and proceed-
inzs hareinafter mentioned, shall be exclusive
¢f the courts of the several States:

- "Pirat, of ell érimas and offonsoes cognizable
under ths authority of the United States.”

The offect of this statute ia to zive exelusive
Surisdiction to the courts of the United Sictes over offanses
defined and made punishable by Federal law, and unless provi-
slon is made for concurrent jfurisdiction by express lan-cuege,
positively excludes prosecution in the Stete ccurts. See
lartin v, State, li4& Tox, Cr. R, 248, 61 5. W. (28} 999}
Crosg v. State, 10 8. Ct. 47, 132 U, 5, 1581, 33 L. Z4. 287
Thonse ve Loney, 10 S. Ct. 584, 134 U, 8. 372, 33 L. 34,
$49, and wmapy other cases both Federal and Stete, collsted
in notes 28 U, S. C+¢ A. § 371, , :

Raverting to the provisliens of the FPederal ¥air
Iadbor 2tandards Aect, supra, it iz observed that the law doss
not lindt the numbor of Lours which as employer sngaged in
interstate cawmerecs misht require his employres to work
durlng sach week, tut it doos reguire thet such employaes
a8 ore compelled to work for a longer pePikd of hours than
tre nmaximum presoribed must be npald edditional coxpensation,
licte the underscored vortion of the statute copled above.
Cn the othor hend, the Texas statutes relatins to female
eoployees rrokibit ths enployer Tronm extending the hours
©of ampleyzeat Deycnd the maximum desisnzted, rs-:zrdless of
¢cpenaation or contract. The purposea of ths Federal Aet
1 discussed in the-case of 2lack Yountein Corpcration . ve
Atnins, 280 Ty. 617, 132 S. V. (2d) ¢C0, 'and the o-inion
dn tlst casse makes it clear to us thet the Congress of the
Unitad States has not, as yet, divosted the sovereiin State
of Texag of its power and right to enforce the above quoted
statutes,

-



-

. £33

-
e -

Honorable John D, Reed, cdmmiasionergﬁ Page &

- You are therafore respectfully advised that Arti-
cles 5168, Reviszed Civil Statutes, and 1569 to 1572 of the
Penal Coée are still in full force and effoct, irrespsctiva
of the accuracy of the ruling mentioned by you by the Wage
and Heur Division, United States Department of Labor, that
the Federal Foir labor Standards Act of 1938 epplies to
cannin plants thet ahlip part or ell of their produets in
interstate commercea. :

- Yours very truly

; U8 7 1941
. W MO GEERAL OF TEXAS
FIRST ASSISTANT M

CTORNEY GENERAL A
ATTCRNEY G _ Benjamin Woodall
.. Agsistant
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