THE ATTORNEY GENERAL
OF TEXAS

AUSTIN, TEXAS

Hamorabls D, O, Gxresr . Opixion No, O-3842
Stase npy Xngineer fat Comstxwctien of the Cex-
Austin, Toxas tirisats of Title Ast

Dear 3inm

You have requestsd the epinion of this deparmsmy
in aaswer %o eighkt questions eomeerming the proper sanstrue-
tion to be plassd on the Cersifieste Title Ay, Artiele
1438+1, Yernon's Amotated Fenal Ceds of Texas, 'ha gu.-
tions will be answered ia the order that you pressnted Shem,

- "1, Bince Geteber 1, 1939 it kas dean the

pnlloy’ar th;iﬁcrmm. ‘:r Title Btﬂt;:a:’.:;.
o) ey MAYr O .

#‘:m‘ﬂ, she m:n been um

‘7ehn Tonas Netor _ nd/or Faskard }

Company,® We have allowed sither lien holder %o

release the lien, and in vases of repossession
allowed either to sign and flle

e have
seasion affidavit without the Jjoinder of ths ethe
L -

"astian: Whare the liem heldars sppesar
ot ths title as shown abolpg, under the tsyus of
the Uersificate of Title i‘u‘, BAY WO 80COPL B Fe-
loase or ssesmion affidavit fyem either liem

holder or mld we re »oth 1ien holéers to
-r?ut: }h" releans of lisn and repossession af-
savit, ) )

Seetion 47 of the Certificate of Title Aet roads
as followss

"fhen a lien i¢ dlseharged, the holder there-
of shall, en demmsnd of the ownar, oxe and
asiknswisdge defore a Netary Nbﬂo the
of tha liex upem sueh fora as may be prestx
B the Departusnt, asd wpmm rrmutx“ g meh
svidencs, the owneY may present the sertifieate
of titles %0 the designated agens in the sowm
tegether with applisatisa for title ss pressrid
od in this Ast and shall receive frem Depart~
mant a Aew title,”
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Is is etvious from Sestion 47, swpra, that the
of the lien mast exseute a rel=ase or uu‘nﬂ of the same,
follows of negessity thet whare the Mlder i: twe individuals
or twc companies that 1t would be ReSessary for a proper relsase
to be zigued that beth of said imdividuals exsouss the instruv-
mont, Otherwise, the ins would not have deen axeouted
by the complete folder of the

: In the sase of rmm«:- sall your attention to
th- pertion of Sgetionm 35 eof ASS which reads as follews: 2

e ¢ o Ox00pt howevey, that where fordslosure
is had under the terms of a lien; the affidavit of
the persoa, fimm, assoelation, er eorporation or
authorized sgemt, of the fact of repossession and
divestiture of tftlo i asoordance with the teyms
©f the lien, shall be suffioclient to suthorizs the
fusuanes of a new serifieate ¢f titls in ths name
of ths purchaser st sueh ssle , , ,"

Undier the language of thea above quoted 3eation either
the parson or authorised agent makin:: the foreclesure under the
terms of %the lien is suthorized to s the afridavit, You are
adviged thst in ths situation you present the repossessioa must
take plaes in striet ascorfance with sthe toras of $he 1iem, There-
fore, whers the mortgage providas that one of the joint liam
holdars may foreelose the same ani sall tha same a private
ssls zn affidavit made d»y sush individual or his agent to ths
effest that this was dons iz scoordanse with the terms of the
jien wonlid be sufficisnt to vest good title in the purchamer at
sush foreelosurs sale.

"2, Under ths terms of House Bill No, 205
only tha first lles holder may apply for amd re-
ceive a gortified copy of the or titls when
the original title has bdesn lost er destroyed,

~aestion: %ith lion holdars appearing on
sitle as Tand/er' as adovs, when ay) ,z.lu is
mads ror sertiried sopy ef or! 1tle

sither ap for » esrtified oepy or sheuld

1ien ors sige the applicasient Ouwr oactm
in some osses has besn that the original title is
in the posssssion of tho finance eompany and the
motor company will apply ror certified cepy of the
orixinal title,"

%e call your attention to Jestion® of the Ast whieh
rends in part ss followst
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- "3houls & certificate of title, 'Duplicate
Orizinel! or 'Oricinal,' be lest or destroyed,
the ewncy or lien Rholder thereof may proowre a
servifisd Sopy of same direstly frem She Depart~

@ent by making affidavit u sueh forms as may
presoribed by the DvparSment frem Sims t:ﬂ

e, so8 uILaurMnt-ﬂu
Cents, whicd shall deposited in State Highe
way Funi and bs sxpended as provided W Seetiom
" af this Act, provided howover, that she sarti-
od coy{ of the certificats of title maurked
Sriginelt shall i:sus oaly t¢ the rirst liasn
| Raer whare a llen iz Qiscloand thereon , o ¢« "

: . You are sdvised that the omly ti-e the Dopartment is -
authoriead to issuc o eortifried o of the uiaiu?uth would
be in the situation vhere the first liem holder made an affidavit
stating t‘hat the first originsl had beem lest or destroyed, In
order for asuch sn affidayit to be sufficient in the ease where
there were joint liea ers it wuld be sesessary that both lien
holders 2irn the sfridavit thet the original whieh was iszsuecd by
the Tenartnent hat been Jest or dastreyed, e are vaaltls to £ind
any provision in the law whieh suthoriass the Departmunt to issus
two orizinal cartificates of titls to two foint holders un-
less one of them is Lissued in lisu of ths first one which bas bewn
either lost or destreyed.

"8, Title has bdeen issued and 2o lliens are
reesorded on the titls, lHepessesalon i» attampted
¥y a lien holday not ea resord from scme pereon

- :thu.afthu tha persea to whiom the latest title was
swued, "

"aestiont that evidence, if any, shoald be
prosented to this Department to enadle wn o iswue
title to the repeessasor?” -

Unster the faots present repossession is attempted
inat ax indivy who oxeated 8 agalmes s metor
?Aclq whieh infividual i» sot ths Roléer of the title to tha
tor vehiele as shown by thi Certificste of Title Nepartaent's
Ameords, Apparently, in your question the imdividual who ¢reat-

#4 the llen pnr@hnoi the setor vehiole fyom the rcoeord title
holder without having a sertifieats of title iseued in his name,
Assumins those fsots %0 bo true, wo sal)l your attention to the
follewin: Jestions of the Certiticate of Titls Aett
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“3e8, 51, It shall hereafter be unlawful fey
mRy person, olth-r hy himself or threugh any agmm$,
to offor for sale or to sal)l or to offer as sePure
ity for any ovlii ation any motor vehicle registered
ar licensed in this State without thon and there have
ing in his session the propor reseipt or sertifi.
sate 07 title covering the motor weshicle so offered.

"iet, %2, 1% shall herecafber 4 unlawful to

or asguire any title othcy thas a llen in a motor
vehicle registered or lioensed im this Itate without
then and there demaniing of ths preposed sellex the
registratsion receipt and certificate of title eover-
ing the partisular motor vehicle which shall, wpon
sonsunmation of the purschass, be transferred w om
such form as may be provided bty the Departmeny,

"Seg. 53, All sales made in violation of this
Ast shall be vold and no title shall s until the
provisions of this Agt have been ¢ ed with,”

In the cass of Zlder Chevrolet Go, v, rnim County
¥otor Co,, 151 5, , (B4) 938, the sourt discussed 8 proposie
ticn and stated s follews: ‘

*The weicht of suthority im other states have
inc laws daxically the same as our Certiricate of
Title Ast, 12 that a sale not conformings to the
law is vold and dees not pass title, 3Y A.L.R,
14655 Marris v, 7iremen’s Ins, G0y, 121 an. 482,
247 ¥, 858, B2 A.L.Re 701; Commeyeisl Credit Co,
ALL.R nankin v, #yutt, Moe ey 75 Se¥, 24
764, B4 AL Re 9487 Blashrisldts Cye of M=

bile lLaw ani Praetice, Fersansn ition, Vol,
?. a‘l' ““. .

wis think 1¢ probabls that Liettion 53 of the

. fo% in question was passed with tha intent on the
part of the legislature to med the lav as o~
olared By the Surrems Court orig in _
v, Automodila Ins, Ass'n,, -x:, It sannot b8
valitly asserted this was de 1ts re Ths
dseirion {n gueztion maXes mo such helding, By
such a provision fresdom of comtrast is mot ipe
od==1t marely regulates the mode of manifestation
of the iatention of the parties, To hold that
titls 444 pass would te the fats of a statia~
toryezrwtslen that is too plaim to roquire eom~
struetion, "

» & &
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Under tha fauets you present the resord titls Rkolder of
the motor vehicls s still the )ug”h whoss xame the original
certiricute of title was Ssmaed, efore a ra ssion at~
tempted by vistus of a }Jien orsated someon: clse other than
the rreord helder worilld be ineffos as fay as Departasat
1s concerned, quession of est 1 whioh might b asserted
in raver of the llen holder against resord titls holder would
have to de sdfwiicated {a the sourt of lew and oould not bg detir-
mined by your Departsent, In erder for you to b adble to lasue
2 sertificats or title under the fasts prassnt to the pure
shaser st the forsslomive sals it will nessssary for there
first to e a cartiricate of title ismmed showing a sale fram
the or regord title holder to the imdividual who had erest~
o8 the lien, which certiricate of title would have noted am %
the lien that was subssquently foreelesed,

"4, Title haz beon iswued to Johzx Doe showe
ing the A B ¢ Finanse Gompany as She lien holder
of Reserd, Repossession is attepted by I Y I Moter
Company,

"uestiont What evidencs mist be presented
the X Y 2 Megtor Company to snable thiz Depertment
{ssue to thmm,"

Ia your fourth qusstion apparently the A B ¢ Finance
Cmg;a.ni, the record lisn holdsr has assigned its llen o the X Y &4
Motor Company, In 9 Texas Jurisprudemss, 140, the applicadle rule
of law 1s stated a9 follews: |

*Chosss in aotion beling asaignabdle, it follsws
that s 4dedt wheshey evidenced by written instrumm$
or resting in ‘xuol and whogheY sogured or Wisesgured,
nay be assign b{ fts owmer, Sinoe the nortgage lien
iz vut ax incicent to the dedt, ordinarily it follows
the dedt, and 1t may tharefore de said genarelly that
the aortgage may be assigned to mnother, Upon an &s~
nignment, 0f sourse, the mortgages Ro lenger has amy
right or interest in the &sht assigned or the ﬁ""“’
sseuring 18, and Ashe assignes susseeds %0 ull his fore
mer rights, , + "

I XY Z Mosor Compeny presents evidance to your Departe
ment of s proper sssizment of the lien showm in the name of the
A B C 7inanes Campeny you are sdvised that tha I Y % Moter Com any
atends in the shoes of the A B € Finance Ou;iw nd basr sucoeed-~
od to all of suah camyany's rights in seid lien ineluding the right

of repossession,
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*S, Title hxs been issued to Jeha Jones on
which there are mo liens resorded, Tonss later
sortesges his sutomedile and falls to apply for
esorrested title recarding the liem,

"Qoeation: Can Mgr e repoisess the cay
by riling lppncu!on for title in his, the morg-
gagee's, name twh 1caslon with a
sopY of the shatiel mo e on Jones' ear and a
repossession affidavigr”

In this questien ask 1f the mo 86 MY Trepossess
the car mad teake out a ceriifieats of title in hie own nams,
parently the question you are oo with isx the right of a
mortgeges to repossass a motor vehi uRder the teyms of a Moyt~
ga-e ia sn instanoe whore such lien has not been noted on the coerti~
ficate of tisls, If such repossession is permiasibls, of eourse
the mertgages would not zet & oertirisste of titles in his own nsme
but the ocurdifficate of title wotld be gotten in ths name of the
parchaser fyom the mortgages at the foreelomire sale, ¥e have
oxamined the Certificate of Title Ast very clessly and ars umable
to rins snything in sald Aet which would invalidate a liet as bde-~
tween the partics where sald lien was not noted on the gertifricete
of title, We Gall r attention to the follewing Seations of
the Cersiricate of Title Asst

"3es, 42, No lien on any motor vshicle shall
be valid as amminst third parties wittout actual
xnowledge thereof or snforseadle apgainst the motor
vehicle of any sush third parties as the issuance
of n oertifisate of title thesreof, unless an appli-
sation for a new title is made as prescridbed ia
this Ast ans all first and sudsequent lisns noted
by the “spartaant therson,”

“fige, &4, ¥o liocn on any metor vehicle to
which a yeselpt or gertirisats of tisle has daem
fususd shall = as thivd parties withe-
it astual kpowledgs thereof, or saforesadle agninst
the moter vehisle of any umﬂ third parties, unless
the nmotation of sald lien shall have desn cxused SO
be nade on reseipts and ssrtificates of title an
sald motor vehisle, as provided in this Agt,"

"Ses, 46, Only liens noted on & raesipt or
sertificate of titles shall de valid as jnat srede~
{tors of tha mortgagor in so fayr as concarns the
sotor vehiele,"
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The adeve gmu Seesions deal with the valisity of
liens an motor Yehicles which are not resgrded Wt maks the same
invalld as to third partiss without sstual motice and ss to ored-
ftors of the mortgagor, Whils the Certificate of Title Aot, as
shown previscusly, dees make 2 sale without the transfar ef the
sertiricate of title volid, the same nowbere makes a iien i{nvalid
which s mot noted on the sertirficute of title {nnofay gs the
parties to She nnmw themselves ars scnoewned,’ 3g¢0% 52 of
the Act reads aa S

"It shall hereafter b umalawful to My or ag-
quire any tsitls ogh AR & dien AX 50T Yehlel!
and thore damanting of the propoved seiler the re

ore of propoe seller the reg-
istration receirt and certificate of title covering
the partisulsar motor vehicle which shall, uwpon eon-
summation of ths purehass, de tnuﬂrn{m such
form as may be provided by the [epartcens,” (Under-
scoring ours)

The above qucted sutm makes 1t unlawful to or
asquire a title witbout eomp with the Certificate of Title
Ast, but it spesifically exmmpts the cbtalning of a lien rrom the
operation of said seetion,

2 e dr s

I% ic the opinien of this De pent that under the
faots you present ths mortg by a striet c:a.:.ma with the
terms of the m ftself may repossess a r vehicls on

which a sew$ifie of title has desn issued even thomgh the iien
beins foreslesed against $he motor vehiocle has not besr noted m
the gartificats of title, In answering your questiom we are not

ssing uwpon the status of any intervening rights eof third parties
’{: the motor vehiele,

“§, A motor vehisle 1is scld at 3hayifr's
S!ui .

vmestion: +hat evidence is nesded to issus
e title to the purchaser esides Therifr's »ill of
sale? This guestion £{» spplicadls (1,) to moter
fcles of whieh mo titles have besn issued}
2,) o moter vehicles em whieh tities have bheen
ssucd and ne lians recorded} and (S,) %o moter
vehioles on which titles have doen issued and a

1l4en _rmrdu\."
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Fhile {ur stion 13 a veknral one w aga me are
referring t0o a s ema: where & lien agsinst a moter has
desn foreslosed Jwdicial process and the pourt has ordgred the
sheriff to sell the motor vehiele in satisfastion of its Swisnant,
Seetion 35 of the Certificate of Tisle Aet provides shat the Do~
partnent any izsuz a certifieate of 3isle %o %h .imhur as s
[ ]

o0R

.

-

heriff's sale on e presmnted with & sery ef the
ordar of sale shoving the offleexts return ther o> the griginal
or eertified sopy of the bill of sals froem the srriesr making the
judieial saie, <here the judi¢lal sale is made pursuant to an erder
af & eourt of lsw 1% i3 owr opiaion thed mr Eﬁarhuat muat adide
»y the 4 of ths sourt asd presums t all She rights have
veen adjudicated in the sours procesidings, The esourt having ave
thoriied the judicial sale, tharefors, unier 3ochion 835, supra

it (¢ the 4Auly ¢f your D t %o Lm a sertirifoats or ti{h
ua:!’u surohaser st the sheriff's sals mads pursuant to the eourt
or »

*7., Rumereus Bow notor vehicles are deing
drought into Texas from other States for tha pure
poss of resale within the Htets of Texms, Some of
those motor wehicles are bhrought ia Wy motor eome
panies snd same by individuals,

"eestion: Should s Namufsoturer's Cersifie
sats bPe demandsd hy this Departmant when sush Now
ocary iz the subjest of & first sels (o r
chaser) in this Scate even though the Stats frem
-hish ths say in breught dues not have & Cevtifi-
cate of Title law and oes Bt r ¥amTactnr~
eys Ca-tificates In that 3tate, a Mamutfeesturer's
Certiricate iz not needsad whast eviiense must do
presented to enabdble this Departmont to issue title
tc the retail purehaser,”

e delisve that your seventh question is answered
Seetion 2R of the Certiricate of Title Aot, whish redds as t

"o sesignated agent shall issus s reseiyd
for an appliocstion for seetiffisats of title oy
new motar vehisle ths aubjest mattey of the first
sale unless the applicant shall deliver o sueh
agent & semfacturer’s cersiricate properly assign-
ed by the mammfacturer, 4distridautor, or dealer
showm thersos to de $hs last Sransferee %0 the
qpumt’ Wpon fors to be preseribded d»y the Dew

partment,
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The above gquoted seetics makes Mo distinstion betwvem
a situation whepe a 2ew meter veiisls is finte Shis Seate
fros another S¢ate whieh deos not have a ieats of Title
law and 2 ease whare thcmhh?th“t&sauum
s Stase having sueh a law, Seetion ‘ﬁ speeifie in requiring
that a rer's oey exte be 4 ‘g.:uummmn
where an ﬁnt 48 made for s cerid te of titls on a
new gay eh 15 She subjest of a first sale in the Btate, Only
by &« strist eonplisnes with shis Seetisn omm we have & full and
sonpleta set of titles on the motor vshicles which are a
o{:rat ‘@n the ﬁf"‘" of this State and licensed in this
State. eur opinlicn, undey the facts you pressug, it i{s nes-
snsary that a mamtfasturer’s cortiricate bs presensed to the

county tax dollestor whaa applieation is made for o certificate
of title on a new motor wehiacle,

8, Husband m} wife 1s deolared inzane, Re~
naining “m desires tisle in his Or her anme,
The a is sonxidered evssamity propexty.

*rstion:r What svidenes should de pressuted
to allow $his Departoent to issue $itle t0 the re-
naining spouss when thea other ene is deslared insane
andhxsbmcuitt“wthQMAI{hl This

tion also aprilies in cases where 4itls

oan
ssusdi and whare title been ™
reni spouse tutru% the motor nlhg
eleiming suoh motor vehiecle to be sommmmity i::poﬂy.

“{souss alse ths intarest of heirs in
sutomobiles in sush sases.”

Article 3602 of the Revieed Uivil Ststutss resds as
fallows; ,

"dhere the lmrband or wife diss imtestate, or
no sepe % e ert tr 'm" ] .:‘n
no separate rreperty s ngz:nr
to the surviver, 'pl with She Ro ts of m s~
sunity{ and no iom thereon or guardian~
ship of the estate shall be nesssaaryy,”

You ave sdvised, tSharcfore, that under the fasts present the
surviving se would take titls to ths subomod in guutm.
providing that there were no shildrea. .Sr v. Haéelisy
Lumber Co,, 228 5, ¥, 381, vy the Commission of Appeals, In sush
event, if the survl spouse 'grumt an afridavit to your
dapar{nm to the effest that the autamobile in question waz som-
munity rroperty and that Shere were no ohildren, under the fasts
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Prea you would be a to 1lssue a certifiecate of
uhnm-ﬂofn-u‘:vaumu in the Bams of the
purshaser fram him or her

Egwaver 1f at the tims that one of the speuses is
h dnhnl to e inssne thare are chlurtn a differens
e would v Tha ruhto of the t-\nl are dstex-
mawm-mms msm.tth c vil Statutes.

re t0 sush statutes the Swup of Texas in Felde-
1u mﬂ‘&n oe.v.mm,ma i.{ ,m.um«u

"He think that 1t 8wl

somunnfty purvi "“m’f'.:."um J‘&:ﬁ.ﬁh%"‘t
nent sta ut qualifying under any stabe

uts shonwi cyunmun the somoi
property to pay community deWs w

You are advised tharefore that if the surviviag :ml

af"idavit wnder the fast m mmt that the .1. h

bain- sol)d %o fg » you waild be author

issue the certificate of aven though there were ohnlna.

If the sale of She motor le by the surviving » m

:mwourmacc.ﬁ“aﬁmr ars e uvxu
or your

thz survl 35 e has vor uul hu

posted the ’xropor hom shag i» deod for 3T 3667 and

Article 2678 of the Revised Of Stasudes; ¥hen this is done

you would Ws authorized %o iassus a mzrtau of titls to the
pmum sf the surviving spouse and title to the metor vehlsls
ass nwn‘ funds derived from the pale were dis-

i ths commmunity surviver, In sueh gveat the ehildrea
eonld totluhuur t{lmi.mmlsottotho
purchaser of the automobils delity Union Ins, Co, v,
Hutchinm, supys, snd mm.m v. Seaton, 128 8, W, Y19, affirmed
tn 1% 3, . (2d) 1088,

Tha above m-amgmmmmut % in some
instances be altered by she spesial fests of a partioular sase,
In cush event it would %8 neesssary fer us %0 pass om Shs ques~
tien undey the partisular fasts presented,

Yo trust that the forago will b mufrficient to
vins you in ths matters yeu presen

Youras very truly
An/”aom FAR s.ﬁ' 1942 _ mor:,m; Gﬂ%:i.dor TEAAS
s/ Jrover ers Ally barg
{'mar ASSISTANY . B Goldberg, Assistant
ATPORIN Y DENERAL
) 271 3} APPHOVED: OFPINION COMMITTER

Pyt BB Chairuan



