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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable John 8, Rudd

Aosing Direotor

Toacher Retirement Bystem of Texas
Austin, Texss

Dear Bir:

w1, : : Joard of Trustess be

within the 14is by the Teavher
Retirement Lot 173 ; “that a member over
the age of aix pY ‘ reddered at lesat

service nay be retired
Aowanee within thirty
jation for sueh allow-
-‘ltaatory proof of the

: e Btate Board of Trustees be
xitations imposed by the Teacher
Mot Whould they rule that a membdery
te Teaghexr /Retirement System over the age
or sevonty and who has rendered at least twenty
yeurd of opédituble service may dbe retired on
a servige retirement aliowance immediately upon
regeipt of applioation for retirement at any
time during a sohool year?

"3« Vould the 8tate Board of Trustees be
within the limitations imposed by the Teasoher
Retiresment Aot sheould they rule that cnoe & nex-~
ber is retired upom a disablility retirement al-
lowanoce, the amount of the allowanes will not
be automatiocally inereased to & servioce reotire~
ment sllowance upon the attailnment of age sixty
by the member while still d4isadled?™

NO COMMUNIGATION I8 TO BR CONSTRUED AS A DEFARTMENTAL CPINION UNLESS APPROVED RY THE ATTORNEY GENERAL OR FIRET ASSISTANT
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- Fertinent statutory provisions are found in H, B.
1018, 47th Legisluture, amending S, B, 47, 45th Legislature,

the act setting up the Tgashers Retirement 3System, and the sec~
tions below quoted urs from Sedgtion 2 of seid H. é. 1016, (whick

ssetion £ amends Section § of the original iot) unless otherwise
{ndicated,

Subseotion 1, reads:

: "iny member mey retire upon written spplication
to the &tate Board of Trustees, Retirement shall be
effoative as of the end of the aghool ysar thea sur-
rent, provided that the said membder st the tiwe so
lptclr el for his retiremont shall have sttained the
age of sixty {(60) years end shall have completed
twenty (20) or more years of oreditable service, and
provided further that no retirement shall bde offoutivi

rior to Anﬁnat 31, 1941, Any member in service who

s attained the age of s y {70) years shall be
retired forthwith, provided that with the spproval of
his exployer he say remiin in service,”

Subseation 3, reads:

*Upon the applioation of a amember or of his eunw

loyer or his legal representative acting in his
g.halr, any membey who has had twenty (20) or more
years of orefiitable service may be retired by the
8tate Board of Trustses, not leas than thirty (30)
and not more than ninety (90 s next following
the date of riling such application, on & disadility
retiresent allowance, 7 ded that the Medical
Board, after a medioal examination of such member,
shall certify that such membey is mentally or phy~
8i0ally incapacitated for the further performance of
duty, that such inecapascity is likely to be permanent,
and that such member should be retired.”

Subseotion 4, reads in pars:

*Upon retirement ror Adisedility a member shall
re¢eive a gervice retirement allowsnce if he has et~
tailned the age of sitt{ (60) yoars; otherwise, he
shall receive & 4inadlility retirement allowancse con-
sist gr 8 member hiB u?nuity ¢h shall be the
aptu#riel eguivaleat of his mambdership 1ty reserve,

i .
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end a prior-service annuity to which his ereditable
servioe and membership in the Teacher Retirement Systea
entitled him under the provisions of this Aet.”

Subsection 3 controls the question as t0 when a dla-
ebility retirement is to be made, that is, from thirty to
pinety days next following the filing of the spplication,

Subsastion 1 soverns whan the retiremant cames about by reason
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of the teacher's having reached the age of sixty years and
naving the twenty years' servies record, In that case the re-
tirement becomes effective at the end of the ourrsnt school
year. The difference thus made is & most natural cne, The
advent of physical or mental disability tekes no esococount of

any need for ths teacher to rinish out the sghool year. Under
subsection 4, if the teacher who is thus being retired on ao~-
sount of disability 1s sixty years of age or more his allowance
will be g8 for service retirement. Accordingly your first
.question is answered in the affirmative.

: We now pass to a oonsideration of your secend gues-~
tion. MNoting in particular the last sentenge of subsection 1,

is a man who attains seventy ymars of age subjeot to the pro-
vision in the izmediately proceding sentence relstive to re-
tirement being effective as of the end of the current school
yoar? Or, dces the provision that he shall de retired “forthwith®
mean that he ghall be retired at once upon reaching the age

of seventy, whether school is in session or not?

The word "forthwith" has no well defined meaning.
While it does not necessarily mean inatantaneocusly or at a
time immediately susoseding without an interval {Anderson vs.
Gofr, 13 Pac. 73, Oal.i Luces vs. Western Union, 109 N,W,
193, Iowa), 1t does seam tO have & more rsstricted meaning
than "reasonadle time" as that term is ordinerily uased.
Bowser va. Atkinsor, 145 8.W. 70, Mo, App, From Ausgtin vs,
Welch, 72 S.W. 881, San Antonio Court of Civil ippesls, we guote:

*This dbrings us to the second question in the case--
was the mortgege forthwith deposited with and filed in
the office of the county olerk? 1In Haokney v. Schow {Tex.
Civ. App.) 83 B,%W. 714, in considering the meaning of the
word ‘forthwith! as used in Rev, St. art. 3528, the court
says: "The term "forthwith™ is an "imperative term, and:
osrtainly admits of no unnecessary deley." kKr, Webster
derines the temm es meaning “immedistely; without delay
directly.” Bouvier: "As soon as the thing may bBe done by
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reasonable exertion confined to that object.” Mr,
Rapalje and Mr, Black also give this definition, sud-
stantially. * * * S8ec., 8 am. & Eng. Enc. law, p. B71,
and notes, the term belng thus defined in the text as
meening "immedietely; within reasonable time; with all
reasonable celerity." Indeed, as was said by our Supreme
Court in the opinion by Chief Justice Gainaes in the case
of Baker v. Smelser, 88 Tex. 26, 29 S.W. 377, 33 L.R.A.
163, the term "has been too often construed to reguire
discussion.” It will be sufficient to say that in the
case cited.the term, as used in our chattel mortgage
statute, was defined to mean,"with all reasonable
diligence and dispateh, ™™

"Forthwith," as used in statutes regulating official
duties, has generally besn oonstrued es meanling that the duty
is $o be performed prolipfiy and with all convenient dispatch,
but this reguirement is #lways modiflied by the oiroumstances
and the nature of the duty to be performed. Gupn vs, Landey
87 N.W. 909, N, Dak,; Moffat vs. Dickson, 3 Colo., 313,

Does ths use of the word "forthwith" in said last
sentence of subsection 1 mean anything? If that word had been
left out retirement would be as of the end of the current school
year. We believe it was inserted for some reason.” If 1t has
any meaning at all it is that the retirement wlll be effective
inmediastely, without regard to the time the ashool year is to
end, If the retirement comes at a time when it would seriously -
affect the welfare of the schoal, a remedy is provided, he may
remain in service with the approval of the employer. We there-
fore hold that a teacher who has attained the age of seventy
years may be retired at any time during the school year, 1in
answer to your second guestion,

We will now concern ourseives with your third
question. It 4is made clear in more than one place that twenty
or more years of prior oreditable service on the part of a
teacher 1s a requisite to his retirement on disability
allowance. Definition (24), Seotion 1, H,B. 1016; subsection
3, Seotion 2. 14, “The only other requirement for & man %0
draw service retiremsnt benefits other than to beoome sixty
Years of age is that he have the twenty years prior service
record, Definition (23), Seetion 1; Section 2, subsection 1.

From a reading of the Act as a whole we are con-
vinoed that 1t is contemplated that members whc have attalned
the age of sixty years, if retired, shall be awarded service
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petirenent benerits, and that there shall de no teachers bdeyond
sixty years of ape &rawing disability retirement allowanocs,

In subsection 85b, Sedtion £, 1t is provided that "no teachey
eligible to retire for service at sixty yon:s shell be ellowed

to retire on o dlsability cllowance.,” .snd, &3 already noted, .
subseotion 4 says thot "upon retiresent for disability e -
asxber shall receive o service retiremsnt if he has attained

the age of sixty years, Furthermore, the medical examinations
required of a disadbled nember cease when Le becomes sixty years

of age.

To say the least there is no language in the aot
which would compel a comnatruction wiich would have a disabled
mader above a3ixty drawling less than an sble bdotliesd member
of tre same age. It is our opiniom that upor attaining the
age of sixty yeurs, a meaber who 1s under disebllity retire-
- mant should be automatiocally zlacod undexr service retireaent,
and we therefore answer your third question in the negative,

Yours very truly
ATTORKEY GENXRAL OF TRXAS

-l d O,

Glenn R, 1a
ORLifs Assistant

APPRPVELAUG 14, 1941

aoty ATTORNEY GENEKAL OF TEXAS
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