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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanALp C, MANN
ATTORNKY GRNEAAL

Boneruble Alwin ¥. Fape
County Attorney
Cuadalupe County
Seguin, Texso

Dear Sir: Opinion No. O-3845
Res Doss Article 80Z¢c of the Pennl
Code, by 1ts languuge, cover
anything more theo neglligent
boniocide um defined in the
Ponal Code?

The following guestion 18 teken from your letter ar..
. July 30, 1941, upon which you request the opinion of this
departments . .

"Does such Psnal Code Art, 808¢, bty its lang-
nege, cover anything more than Negligent Homicide
as defined by P. Cs Arts. 1250-1288-1£39-1240; or
is it broad esough to cover P, C, Art, 1149, deo-
ing asssult with a motor vehiclej Art. 1241 J. C,,
and the Statutes on murdert"

Article 80F, as amended by House Bill 73, 47th Legis-
lature, now reads: ' '

*Any porson who drives or operates an auto-
mobile or any other motor vehicle upon any pub-
1io rosd or highway in this Ftets, or upon sny

_ atreet or alley within the limits of an incor-
porated city, town or villsge, while such per~
eon is 1ntoxioateﬁ or undar the influence of
intoxioating liguér, shall be guilty of & mim-
demeancr, end upon crnvietion shall be punished
by eonfinement in the County Juil for not lems
than ten (10) daym nor more than two (&) yoars
or by & fine of not less thap Fifty Dollere
(450} nor more than ¥ive Hundred Dollers (2500},
cr by bveth such fine and lmprisocnment,™
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Articla 8026, Vernon's Annotated Penal Code, being
- a new seftion edded by Section 3 of House Bill 73, 47th
lagisloture, reads es followst

"Any parson who érives or operstes an
automobile or any other motor vehiocle upon any.
publie rond or highway in this Stete, or upon
any street or alley or any other place within
the limits of an incorporated eity, town, or
village, while suoh porson is intoxicated or
under the influence of intoxicating liquor,
end while 80 driving end opereting such sauto-
zobile or other motor vehiole shell through
accldent or misteke 4o enother aet which ir
voluntarily done would be a felony, shall
recelve the punishuent affixed to the felony
sctually committed,”

As to the facts submitted fin your raiuest we do
‘not undertake to pass upon the oriminal)l liability oi the
person charged therecn, nor do we construe your letter as
requosting ua to do so. Ve point out, however, that under
the faots submitted in your letter, we see no question ine
volving Article 802b of the Cods contained in your request,
therefore it 1a unnecessary for us to eonsider this statute,

Articles {2, Vernon's Annotated Pensl Code, pro-
vides: '

*One intending to commit & felony and who
in the uot of preparing for or exeouting the :
same shall through mistske or agscident do ene
other ect which, 1f voluntarily dons, would be
a felony, shsll receive the punistment affixed

. to the felony smetually comaitted,”

Article 45 of tha Coda provides that the inteation
to commit an offense 1 presumed whenever the means used is
such as would ordiaarily result in the commiassion of the
forbldden act, ' .

Article 1149, Vernon's Annotated Penal Code, pro®
vides: '

"If any ﬁrivarrur operstor of e moior
velilele or motorcycle shall wilfully or with
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neclizence, as 1s defined in the Pesnal Code
of thls Jtate in the title and chaptsr on
ne2lirsent homicide, collide with or cause in-
jury leas than death to any other parson he
shall ve held gullty of zisreveted ssaault,
end, urcn conviction, shall be punished by
finc nct less then Twenty-five (§£5,00) Dole
lars, nor zore than Opa Thousend (81,000,060}
Dcllars, or by imprisonment in jail not less
thar one ~onth ner more then twe yesrs, or

by Loth such fine and imprisonment; unless
suoh injuries result in 2oath, ir which svant
tho'driver or operator of &y motor vehicle
or potoroydle shall be dealt with under the
ganeral law of homioida,."

- The geacral law of humielde is found {n Chapters.
11 -~ 18, inclusive, Articles 1201, et seg., of tha Penmal Code,
Artiole 120) defines “homicide™ as the destruction of the ‘
1ife of one Luman beling by the act, agenoy, procurement, or
oulpeble omizsion of ancther. Article 1208 providds that -
the destruction of 1ife must be gamplete by such eot, ote,, -

¢ - dut elthough the injury which caused desath might nct under

otheay circumstances have rroved fatal, yet if such injury bde
the ceuse of death, without its appearing that there bhas
been any 2ross neglect or manifoatly improper treatment of
the nparson injured, it is hemicide, :

ticle 1241 of said Code provides:

"vhen one in the execution of or in sate
texpting to execute an act made a felony by
law shall kil) ancther, though without an ap-
parent intention to kiil, the offense does
pot come within ths definition of f23lizent
homiclida,.”

Article 1256 of =ald Code prbvides: -

‘ *whcever shall voluntarlly kill eny per-
gon within this 3tate shsll te gullty of nur-
der, Yurder shell be distingulshed from every
other spoeina of hemlicllde by tho adheeige of
circumstancss which roduce the offense 0
negligent hrmicide or which axcusa or justify

the kllling."
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In the osse of loynahaan v. State, 148 s, W, (2d4) 376,
appre.lant was convidted of murder, it being alleged that
MYoynahan while driving and operatin. a motor vehicle upon a
public street within the city cf San intonio, Texas, and
wh:ile so operatin: and driving wuas under the fnfluence of
intoxiceting lijuor, and did then end there, thr:u-h accident
and mistake, kill deceased by striking the autozobile of de-
ocsased, thareby _Jarring, brulsing und bdreaking the body of
deceasad. The oourt instructed the Jury with reference to
Article 42, supra, wiieh instlruotion wzs objected to on the
sround that Lrticle 42 had no application to the case but
thet Article 1241 was appliceble, The court held that Arti-
ole 1241, r-ferred to, was not appliccble %c the oase ond
that such artvicle morely tekes an offense, a& the one charge-
ed, out of the aot Gafining negligent hsmlcide. It is ob-
served that thie opinion wze rendersd bhefore the amendment
to Article 808 making the offense of drivirg and operating
& motor vehicle on a public highway or streot, while under
the influence of intoxicating liquor, a misdemeanor in the
first instsnce, At the time of the opinion the offense of

80 driving a motor vehicle was. e feoloay.

Juige lattimore, speakinsg for the court on motion
for rehearing, in the casa of Burton v, State, 122 Tex, Cr. R.
363, 55 S. W. (E4) 813, 815, used the following languages

“In other words, the mere feot that a
manr is under the influence of intoxicating
liquor while operatin: & oay on a highwey,
this belng in and of itself the comnission
of & felony, should not in reaspon end common
sense meke him gullty of murder, if he be
operueting the car corraoctly, and as & man
ahould who wes not under the influence of
Antoxiceting liguor.®

In Judge lattimore's opinion ia the forezoing cass,
he oclesarly sats forth the proper interpretetion to be pleoed
on Article 42 of the Fenal Code, particulerly the phrase “one
intending to commit 2 felony end who , . . shall through
ecclident snd mistake” do another sot. Thus, in cases charg~
ing hamiclde, invelvin: driving an autozobile while under
the iafluence of intoxicating liquor, where the commission
of an offense is charged under Article 42, the Court of Crime
inel Appesls consistently regquired, in addition to proof
thst the eccumsd was under the lnfluence of intoxlcating
liquor, proof that tha coclliston and death of the deceased
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was drourht etout or attributeatle to the manser in which the
‘acoused hendled this oar, Moynahan v, 3tate, 146 ", W, (24)
5763 Xorman v, Stete, 121 Tex, Cr. R, 433, £ S5, W, (24 '
1051; Jones v, Stute, 127 Tax. Cr. R. 227, 75 S, W. (24

683; Collins v. Stete, 17C Tex., Cr. Ke 288, 94 8. W, (24)
443+ Zuck, the court said in Collins v, Ste‘e, supra, are
§{ssues ol faot to be determined by the jury under appropriete
ipstructicne from the ecurt. An &pproved charge on this
guestion is found in the Hoynahen case ebove cited,

In Cockrell v, Stete, 135 Tex. Cr. K. 218, 117 8, W, (24)
1165, the &efern’:rt was convioted of murder with mniioa, and

on appeal the case was affirmed, The ocourt ir the indiotment

upen which ths jury found its verdlot charged simply, that
defendant "unlawfully, voluntarily and with malice aftre-

thought” killed deceased by striking with en sutozobile., The
seocnd count of the indietment, submitted to the jury eloag

with the first count, charged that in the execution of an

unlawful and felonious act, through accident end mistake,

appsllant drove aa eutonobi{le against the deceased children.

Juoting Articles 1149 end 1201, aupra, the court
in the Cockrell case said that & person driving an automeobile
who injures arothsr by the willful and negligent use of such
auntezobile, thoreby causing the death of such person, does
not niecesnsarily oome within tha provisions of the law de-
nouncing negzlizent homioide. In the case the court followed
State v, Trott, 190 N, C1 674, 130 8, E. 827, 42 A, L. R,
1114, snd qQuoted therafrom the following:

"¥urder in the ssoond degree or murder at
comon law, is the unlawful killing of s human
belins with malice aforethought, XMalice does
not necessarily mean an actual intent to take

. human life, It may be laoferential or implied,
ingsteed of positive, as when an sot which im-
ports ddngzer to another is done so recklessly
or wentonly as to manifest depravity of mind
and 4isrecard of human 1life,"

It appears by the provisions of Article 802¢ of
the Penal Code, that the Legislature has m :rely combined in
¢ special law relatins to driving while intoxicatsd- or while
under the influence of intoxicsting liquor, eesentiecl fea~
tures of Article 42 making 1t &an offense where one so operat-
inz the sautomobile commits a felony, with-out the necesalily
of such person intending to commit or teing in the act of
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prepering for or executin: a felony at the tirze another set,
which bein~ voluntarily done, is committed. By the provi-
slons of Artlcle 808, 28 emended, the offense of driving
while intoxionted or under the influsnce of intoxicating
liquor has been reduced in grade from a2 felony to a migde-
meanor. In prosecuticns und-ry the provisicns of Article
802¢, thnrefore, the foresoing cases involving the offenses
formerly charged and prosscuted under Article 42, coupli-
ment to Article 802, as it formerly existed, ere of immense
value in their constraction of the law here to be considere
ed, for the ~reater part unchanged as we view it, in offenses
charged under Article 8CZc¢, aupra,

In ¢herglag an offense of negligent homicide under
Article 802¢, which offense conteins no element of intent,
Artiele 1241 would noilonger be applicable so as to remove
the offense from that grade defining oegligent homiclde,
This article 1a only appliocable whers one is iz the exeou-

tion of or ettempting to axocoute an act made e falony which
results In }J11Inz anothsr psraon, o

It is our view that by the langusze of Artiocle
802¢, supra, the Legislature has imposed criminal liebility
to the act of driving while intoxicated or under the in-
fluence of intoxleating liquor. By Artlole 802, this of-
fense in 1tself is malum prohibitum and under Artisles ,
1149 and 1201, depsndent upon the girqumstances under which
the accident causing the death ocours, such act ocharged
under Articls 802¢ may be malum in se from whioh the ine
tenticn to commit the offense as expressed in Article 4%
of the Penal Code, is presumed, & Am, Jur, | 792, p. 928
29; Cockrell v. State, 135 Tex. Cr. R. 218, 117 S, ¥, (24}
1105, In the Cockrell case, Judge Craves, speakine for
the court, cites with approval the follow{ng lenguage from
Goodmen v. Commonwoealth, 153 Va, 943, 151 8. E. 108¢

"When men, while drunk or sober, drive
autozobiles elong higtweys, and through erowde
- od streete recilessly, the killins of human
beings is a natural and prob:ble rasult %o
be enticlpated, When homicide follows as a
ecnsejuence of suchk conduot, & eriminel in-
tent is imputed to the offender, =nd he may
be sunisghed for his crime, The precise grade
of such & homicide, whether murder or man-
slau-hter, depends upon the facte of the par-
ticuler casa,” :

[
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It is therefors the opinion of this department
that the provisicns of Article 8020, Vernoa's Annotated
Penal Cods, eonstrusd with Articles 1149 and 1201, supre,
and 1256 of said Code, the letier article defining “murder®,
is surficiently broed to support an indictment chargiag
murder, with or without malice. 4Article 1241 of said Code
] 48 no longer applicadble to take the offense éharged out
of the dafinition of negliisent homioide, beosuse of the
smeadsent vo Article 802; 4Article 124l relating to the
execution or attempted sxecution of a felony; & violation
of Article B02 belng & specific misdemeanor offencse,

Article BOZc is & new articles and is appareatly

intendsd %o make a pww rule appliecable to the specific offense

dafined by article 802, wnioch is & miasdemesnor offense,

The obvious purpose in enacting 60%c Le to n{ply the rule

- announeed in Article 42, which applies to felonles gensral-

' 1y, to the one specifioc misdemeanor offense, "drunk d4riving”,
Article 802, If the offense denounced by Article 802 had
remained a felony, there would have beos no eccasioa for
the ensctment of Artiele 60Zc, because Article 4Ewould be

l applicable. S : - '

It therefore follows that the decisions of the
Court of Criminal Appeals construing Article 4& as applied
to “drunk 4driving” while said offense was a felony, would
epply with equsl foree now to Article £0fe; that the offenses
sustained in the operation of the former would apply now to
the latter; and that your question must be specifically
saswered thet Article 80C2c does cover mors then negligent
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Yours very truly
,éggz;ﬁovED oY ATTORNEY GENERAL arlrEXAs

67 Benjamin Woodall
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