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GERALD €, MANN
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Honorsble George E. Sheppard
Comptroller of Fublic Accounts
Austin, Texas

Dear ©iri | opinion Fo. 03850

Re: Is the Cowptrol’er of Puhlic

"Varnon s Texas
to declere can c .a axd for-

the hold&r thercof
¥ under fection 27 (k)
i 27 {1} of the above

7t has been susponded
ie Fugpenced Centence

: fouse Bill 8, aota of
Sedelon of the Forty~soventhlegisla-
§ it reads es follows:

W pldigion to other pensltics preserided

In thds arcigle, it is hereln proviéed thet a
gAotvion for 8 violetion of any o=

vislon oif this Tection of ssld Article nhall
automatically rmrfcit the r»i~ht of esld convliet=
€¢ person to sell motor fuel for refund purposcs,
and shall forfeit the richt of zeid convicted
erson to 'ilev & claim and obtaln a refund for
& period of one (1) ysesr rrom the date of ssld
goaviction,!?
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*{a) The inforration desired 1= whetherp
or ot it is mendatery thet this cdepartoent
cenoel license to sell Lefuné lotor Fuel which
has Leen Sreued 1o & person who hes been given
a8 suspended scnteuce wnder the “enalty provie-
sion set cut in Ceetion 27(k) end Seotion 27(L)
of the secbt reforred tc sbove.

"(b}] VYoulé tkis departrent be suthorized
to fosue license to a person who haes buern cocne
vioted of & felony under the above Aot Quring
the tire the acutezco ls suspended? L4t the ez
‘plration of the suspended sentence, then would
this depertment be suthorized to issus lioense
to such felon?

(o) would s perescn who has been gi%en &
suspended sentence forielt the right to file a
refund olsim for a perios of ouns (1) year from
the date of such conviction?®™

"Althoush the above statute haa not bsen before
the courts of this Ttele or before this departrent for
conglderation, we believe a review of the deoisions of
the ccurts of this and other states end of opinions of
this depertazent upon gimilar statutes, elthough not con-
trolling, will be helpful in arriving et the intention
of the lLegislature in the enactment of the instant statute. -

Your questicn reaolves 1tzelfl to a conastruotion
of the words "felony ccavigtion” a8 used in the guoted
portkn of “eotion 13{d) of Articles 7065b, Vemon's Texas
Civil "tatutes' thet 1s to say, do.such terms resn a mere
ficding of the fact of gullt, elither by verdiot of jury
or by a plea of guilty, but upon which final Judament or
gsentence hes becn sugpsnded, under the controlling Suse
pended Tentence law or <o thay rean such find ing or sde
Juﬁication of guilt, folicwed un by the sppropriste sentence
of the lsw, The word “convictlon" las been used in various
leglslative enactments, to resn both of these phases, the
first beling tho ropular nmoening escribed thereto and the.
ds tter being the tschnical sonpe in which the vord is en=
pioyed, %%

, This is 111ur*rated by the Tollowlng quotation
fI‘C‘.'»’l ls - J'o 30' }o 9[;

-
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*The tcrm eonvietion im intimately bound
up with the erlrinul law, snd It hee bLeen scid
thet in criminel procedure the word is of eguiv-
ocal wmeaning, hsving both e populsr, and 8 toche
nicel legal sipgnificeiion, thoe constructicn not
- alwaya being uniform, but depending upon an ine
terprotation of the paritlculsr lsw or statute
under consideration; . + « o It ray, however,
~ for the purpose of classification be sgld to
heve three nsanings: (1) Generaly (2) ordinary;
end (3) technicel.

"Tn its generel or comprehensive, alec re-
ferred to g its popular, sense, the tern hsas
been defined as the cverthrow of a defendsant
by the estsblishment of his guilt, sccording
t0 some of the known legel modes; a verdlet, or
finding, of gulliy; « « o o«

vais ordinerily employed in leral phraseology,
or in its ordinary legal sense, the term ‘oon-
. viection' is used to designate that particulex
. -.)ptage of & orimipal prosecution, whsn & ples of
. guilty ia entered in open court, or a verdiot is
returned by a Jury, « « o
' ‘oIn & striot legs)l sense, or when used in
ite rore restricted snd teohnical signiflcation,
tke word hos been ¢elfined as denoting the final
Judgzent of the court end as dmporting the finsal
consummation of the prosscution, from the com-
plaint to the Jjudgment of the court of scntence;
sonetires inocludinz, and sometimes not including,
the sentence} end in this cense it 18 said to
concern the state of infemy resulting from the
£ingl Jjudpment of condemnation for orime. . . .

where & suspened sentence has been prented "nelther
the verdict of eonvietlon nor the Jjudrment entered tbhercon
zhall bLeconmo r£ingl. « . 7 Article 778, Code of Lriminal Pro-
osdure, 1%25. "lader the. terms of our utztuie rolstive to
the suvapenced sentence, it hes been held thet in & case whore
one receives such sentewce - the juérrent is not final and cane-
pot be aprealed from.” Jenes v. Ctote, 281 5. W. 1072, if
by the words “"feleony ccnviction® as used in the quoted artisle



*a
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" the Lepirlsture intended to mesn orly a finsl cenvioction,

Judgnent or sentence, «lcarly & dealer In refund rotor fuel
would ret, in ipztances where sentenue had been susponded,

suffer the asutomatic rorfeliture of his license to sell re-

fund motor fuel.

. Under statutes where ccaviction is made the ground
of some disability or speciasl penslty, it e been gcenerelly
keld that the term “convictlion” means a finsl adjudication
by Judgrent of the court ratrer than & rnere verdiat of guilty.
%6 g.)Jé 1266=-67; Feople v, Fabisn, 85 H, ¥. 672, 18 L. R. A.

b PR She : .

This adoption of the siriect technical meaning of
the term "conviotion" rather thsn the populer nmesning, vhen
cuch convictlion 1o followed, under pertinent statutes, by
certain civil pennlties and eonsequences, is illustrated
by the statersnt of the ocourt in the case, supra, thet:

"M, o o Where disebilities, disqualificetions,
and forfeitures are $o follow uron & coenvietion,
in the eye of the law 1t is thet convietion which
i8 evidenced by eentenca and judgrent; and that,
wherc sentence is suspended, and 5o the direct
gonsequences of fine and imprisonrent are suspende
ed or postponcd termporerily or indefinitely, so,
&ls0, the indirect consegquences are likewlse poste

- poned," %{
This rule appears to heve been approved by the
few Texos decisions availeble upon this question. The Jue
rere Court of Texas in the eerly case of Callagher v, “tate,
0 Tex. Ct. Apn. 469, upon construlng constitutionel end
statutory provisicns disqualifying persons rrom voting in
Texas who huve been "eoonvicted c¢f any felony," held that
the word "convicted” hes a definize sisnificstion in lew
end means thot & judemont of final econdemnation has been
pronounced smslnst the accused.

' In Aldridre et sl v, Hamlin, et sl, 184 &, ¥,

€02, the Court of Civil apeels, In-construlns thls sume
sulfrege statute, hold that where & voter hsd beon counvicted
of telony uné hic ceatence susponded under the existing
cuspended “Tentence Lew, which wes held unconstitutionel,

A
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the suspension was void and the voter wes not qualified,

not heving been pardoned. Vhile not directly so held, we
think it 1s & falr iolference from this ruline thes bad the
suspension of sentence been effected under s valid suspended
sgntence law, the voter would not béve been disqualified es
"hoving been "oonvioted of any feloay" withkin the meaning

of the Constitution ané statutes. - S

, The courts have given a like construction to the
word "“convicted" os used in the statute (since mended) dig-
. qualifying us 8 witness any person vao had been convioted
of 8 felony. kice v, Ttate, 100 3.7, 771; Xapinosa v. “tate,
165 5.V, 208; Simonde v. “tate, 175 S.%W. 1064, - :

In apparent conflict with the atove suthoritics
are certain deoisions of the Texas Court of Criminal Appesls,
holding that under the Suapended Sentence Law providing for
- suspended sentenoce in case the mccused had ncver before been
convictod of e felony, vwhere the socuscd hed been convicted
of a felony and was on liberty under a suspended sentence,
submission of a question of suspended sentence to the jury
was inproper, since 4 JuGzment of gullty in & felony case
.aceqapanied by a susccngion of sentence 1g e corviotion of
felony. Calloway v. “tate, 240 °, ¥, 554; Uill v, Ztate,
243 ., ¥We 982, But we think these deoisions can be distine-
guished from thoeve disocussed sbove, under the partioculex
lenguage of the susvended sentence statute, as dlscussed
in the opinion of Judre lLettimore in Hil) v. State, supre,
Eoreover, unlike the other stotutes adverted to sbove, this
cons truction wes reesonsble end necerssry to remdeor the
fuspented fentence lLaw workable end effeotive; because if &
final judegment of the oourt waes necessary to c¢onstitute a
rgonviction” within the meaning of the Zuspended Tentence
- Leaw, then successive applications for suspended sentence

would be posalble slthoush ths defendant had been rmeny tires
convicted of guilt but gziven the benefit of a suspension -
of scntence in prior cases.

If this distisotion 13 not tenables, we neverthe-
legs hold, ag the »reveiling and better rulec of interpretgw
tion, in this ené other siatog, that & firel Judérment on a
verdliet of guiliy or ¢ plea of guiliy i85 pecesaary o ¢one
stitute a "felony coavicticn” within the resninrg of the state
ute in gquestion., %his position wes teken, despite the cvon-
flicet in the authorities —nted therdin, in our Cpinlon lo.
C~1824, invelving the forlelture of o physiclan's license
upon the statulory gsroundcs of A "ounviction ¢f & erire of
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*

the groede of a felony,™ ¢ven theush a suspended gentonco
was piven. ' :

Ve alszo reofer you to our Opinlon Xo. 0-189%
cinstruing tha ters “convieted of & felony” ws used in
the liceralng .provisions of the Texes Ylquer Control fck,
to nesn & rfinel Judsrent of conviciion pronounced by the
trial court, or, upon an arreal being taken, by the ep-
rellate crininal court of lest resort. Althoush the
Teotuasl situaticn uron which this opinion turzed 614 not
involve s suspended seontonoe as the instont questiocn, but
rather an arueal 40 the Court of Cririnel ippenls from a
conviction on verdloet or plsa of gullty, nevertholess we
belisve the priuncinle of lsaw snnounced thorein that the
proceedings did not resch 8 "conviction® stage until the
date of lssuance of mandatse by the Court of Crinminal Ap-
peals, is lergely controlling upon the quéstion here,

Gther persuntive authoritics which might be oited
in supprort of s regstive answer to your first guestion are
the cuses of ¥epe v, tate Foerd of Ledicenl Examiners of
- Florida, 193 Fo. 82; Ttatew Yedloxnl Tnard v. Fodgers, 79

S. W. (24) 83; People v, VWarden of Yoren's Priscn, 24 N.
Y. €. {28) 931.

Angwaring your seocond question and ‘basing our
angwer upon the principles iereinsbove discussed, we #de
vise that you would be authorized to i:tszue & liceuse for
the purpose of sellilng refund motor fuel, %o @ Gealer
whose asntence of felony conviction hsas bueen muspended
undéor the Tuspended Tentence l.ew, éuring the time of such
gugspension, providsd thet, durinpg such veriod the dealer
iz not convicted of any other felony. I, on the other
hend, sezid &eszlor 1s conviciod of enother felony Quring
the perfod of suspenslon of gsntence for his first feloay
offenss, finsl Judement is, uader certsin ststutory proe-
ceedings, prowounced upron the original convictlon, end
thenceforth e finnl Judgment of conviciion would exist
which would eutoizsiically forfelt the license in questlion,
This results frem the proviglons of Article 779, Code of
Cxricinal Frocedure, reuCing ss followa: .

*Upon the Tinml conylction of the defendw
ant ¢f srny ether felony pending the suspension
ol gseatence, the court praatiar such sugpoension
shell cesuce 8 caplas to lasus for the arrest of

0
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the defendant, i ho is not then 4n ths ounwody
of such ¢ourit, cnd Guring 2 tern of the court
shall pronounce sentense upon the orisinel Judge
nent of cornvieotion, and shall cumulete the pune~
i1shment of the firat with the punishuent o any
subgequant ccnvioetion ‘or convictions, and 4n
such ¢oses ne new trial ehsll be granted in the
tirnt ecnviction,”

Further answering your second question, we advige
thzt you would be authorized to issue the liceunse in question
+o such desler under 2 suspended sentence, ’t sny time arfter
the expiration of the time essessed go pucishment by thae
jury, upon certain siatutory proceedinus btelns Yollowed,
provided, ¢f course, the occontinrency renticned sbove, 1.3..

a ascond o-nviction tor & felony offense, doecs not ensue:
fduring such perfed mo apr to e¢zuss tho firnt convietisa te A
become finel., #sfter the expiretion of the tine during whioh
the gentence rersins suspendec, the defendent desler, upon
_proof thet he has not been convicied of 8 second rclony
offenee, mey rove for dismigsal of the oricinel crl r;ual o=
" ceeding, In this event you woulé, of course, be suthorized
to fecue 8 license to such desler the sane ss 1f ericinal
charpres hed never heen brousht egainat hix., This procedurs
15 coatrolled by Article 780G, Codée of Criminal rrocedure,
providing &s follows:

“In any osse of suspended sentenos, et a1y
tire after the erxpiration of the time nssessed
88 vunishment by the Ly, the defendent mey rmake
his written sworn motlion for g new triel ané déis-
rissal of suech cese, stating therein th-t since
such fornmer trial acd econvietlon ke hus noy been
c:nvicted of any tfeleny, which motion shall be
Leard by the court curing the #irst ters tine
efter saome 1o fled, I 1t suvpears to the oourt,
upea such hesrling, tacst the defendant has not
wen conviocted of auy other flelony, the court
shsll ¢nter sn oxdey reoltlng the fect, snd chsll
crant the Gefendsnt & npew {rlel snd chall then
Glentes s3ll esuse, Aftor the -ettine esidce apd
dlsnlzzel ot any Judrment of convieticn o8 hersin
proevided for, the fact of such conviction shall
not be shown or inoulred into for eny purposé @Xe
cept in cunen wacre the cefendsnt hes beon pgein
irdioved for a felcay spd invokes the benefit

. JURE
07 this lev.
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The ensver to your third queeticn iz governed by
the decislors and opinlous hercinodbove discussed, under
vhich we held thet o suspended sentence on & felony con-
viction on verdict or pivs of pullty, is not a “felony convic-
tion™ wiihin the reaning of Cection 13 (&) of Article 7065b,
Vernon's Texas Civil “tatutes, as in the case of the for-
Telture of trh¢ refund deslerts license, the denisl of the
right of any person to file a ¢laim and obtein a tax refund
for a pericd of cne yesr from tho date of a feclony convic='
tion depends, under such ststute, upon a finel ccavieticen
gnd not a cese where centence of ¢oavietion 13 suspended,
Ve acoordlaugly answer your third quostion in the negative.

Trustinz the foregoing fully answers your inquiry,
we are _ e

s " Yours very truly
APTROVED FFB 11, 1942

ATTORNEY GPNERLL OF TEYAT .
{signed) Grover “ellers : .

" FIRST ACSISTANT

ATTOINEY GINED . . . By (signed)
, _ ‘ Pat M. Netf, Jr.
‘ Aaaistant
PMNIN 3
APPROVED
QOINTION

COLMITTEE
BY B L] 1" - B .
CHAIRMAN

L

e

R.Y’A‘C.



