OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNEY GENERAL

o Honorable Jos. B. Dart
) County Attorney

T ¥endall County

Bosrne, Texas

Dear Sirg Opinion No, 0=38988
Re: Should the ex-officio sslary

peld the eounty olerk in a
county whioh contaias lesa
than 25,000 inhabditents be
considored in determining the
maximus annual selary of said
olerk under the fesn statutes
of this State?

This will aeknowladge receipt of your lettayr of
August 22, 1941, requesting an cpinion of this dcpnrtnent on
the question stated herein,

We quote from your letter zs rnllouhl

"] have besn racuestsd by the Commissioners!
Court to ask you for a rullaz on the following
guestion: Should the ex=officio salary paid
the official {the County Clerk) be considered
fess of office in determining the anaual income
and the official's status under the excess foes
of office lew?

”
* »

"Thea ex-0ffleio salary of the County Clerk
- of ¥Xendall County was fixed at $£1000,00 at the
{: first moeting in Jenuary end is payable 1n

X monthly lnstellments.

g B "Should the clerk teke into account this

L $1000.00 in nrriving at his maximum of §$£400,60
% ' and irclude it in a totel of his fees of oifice
and then efter orediting nimself with the
31000.,00 and sarned fees up tc amount of
#2400.,00 style all the rest of the fses ool-

444 . .



Fonprable Jos. B. Dart, Pege 2

lacted us eoxcess fees and take his one~third
thurefromi or should he credit his allowed

[ 2400,0C only with the feoe earned, and if
this bo ipsuificient to reasch the «24C0,.00
then eredit himeelf with s much of the ex-
officio s:lary as may allow his maximum com-
pensation from all sources to reach £3006.00,
and make an adjustment with the county for
any emount paid him in exceas of £3000,00%

” »
*» * 9

‘Kanduell County has a population of 5,080 inhabi-
tants mcoording to the 1940 Federal Census and the souaty
officialas of said county ure ccupensated on & fee basis,

Artlcles 3383 snd 3891, Vernocn's Anaotated Civil
Btatutes, permit a county olerk, in counties haviang a pop=-
ulation of less than 20,000 inhabitents, to retain as oou-
pensation and exvess fees the maximum sum of $3,000.00,
Articles 2892 cad 3932, Verntn's Annotatad Civil Statutes,
expressly authorize the Commizeicners' Ceurt, when, in thelir
Juégment, such coxzpensation is necessary, to allow compen-
sstion for ex-pifieio services of the county olerk, provides
such compensation ~hall set inereass the conpensation of
the county olerk beyond the maximum smount of compsssastion
apd excess fees sllowed to he retalned dy him under the
preceding articles, These articles, we think, clearly au-
thorize the Commisaioners' GCourt to allow the elerk the
sounty ocourt, in counties having e population of less than
80,000'1nhabitants, compensatior for exporficio services,
provided such compensdation, together with the fees retalned
by him under the preceding artlcles, does cot amount to
more then $3,000.00 per annum, (Bee the case of Anderson
County v, Hopkins, 157 3, W. 10)9.)

| The last two paragraphs of Articles 5291, Yernoa's
Annptated Civil Statutes, read ss follows:

*The compensation, limitntions and maxl-
mums hereisn fixed in this Act for officers shall
include anl apply to all officers mantioned
hersin in sach end every county of this %tate,
and it is horeby declared to be the intention
of the legisleture that the rrovisicns of this
Act ahall aprly to cech of seld officers, and
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any sjecial or general law inconsistent with
the proviaions hereof is horedby axpressly re-
penled ir 8o far as the same may be inocornsist-
ent with this act,

"The eompensation, limiteations and maxi-
punms herelns fixed shﬁli also apply to all fees
and ecotnmpensation whatsoever colleoted By ssid

. offietirs in tholr offlicial capacity, whether
acoountebls an fees of office under the present
law, end any law, genseral or speeial, to the
contrazry is hereby expressly r.cpoah&.- The

~enly kind and eharzoter of eompensation exexpt
from the provisions of this Act shall be re~
wards recesived by Sheriffs for apprehension
of ¢criminals or fugitives from justice and for
the rscovery of stolen property, and gioneys
received by County Judges and Justices of the
Peace for performing marrisge eersmonies,
which sum shel)l not be acoountadle for and '
not reguired to be reported as Cees of offioce.”

Artlcle 3883, supra, spseifically prehibits the Come
missioners' Court fram allowing compensation foy sx~offisle
gservices to county officials when the ocampensation and ex-
oests fees wnieh they zre allowed to retein shall reach the .
maximunm provided for by Articles 3883 and 38¢), supre, The
pply cassa wiere the Commissicners! Court is ‘nlimrso Proe
vides compensation for ex-officlo ssrvices im when the com~
pensation and eicess fees whieh the officers are allowed to
retain shall not reach the maximum provided for by Article
3883 and Article 3891. The phrase "all fees and compenpa-
tion whatsouver colleoted by sald officers in thelr official
eapacity” embraces svery kind of sompensation allowsd by law
to such officials, end unless exoepted by some provisien of
‘the statuts, the exseptions ara #o definite that hy impli-
cation all fees and compsnsation rot mentioned in the ex-
captions ere exclusive thsrefrom, end theredby inscluded with-
in the requirements of the maximum fee statutes. (See the
ocase of Niohola v, Calveston County, 238 3. W. 347 and the
authoritics cited therein,)

Your attzation is also directed to Articles 3896,
3887 and 3899, Verncn's Annotated Civil Statutes, relative to
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gworn statemenis, keeplng sccounts anéd sxpense aspounts re-
garding county officlals compsasated on a fee basis,

In answer to your iaguiry, you ere advised that it
ig the opinion of this dapartment that the ex-officio come
pensation of the county e¢lork must be considered and asecounted
for in arriving st the maximum annual compensation of said
olerk. The clerk shall first out of the gurrent fees of his
office pay or de paid the amount allowsd him under the pro-
visions of Article 3883, together with the salarles of his
sspistants and deputies, and authorized expenses under Artiecle
8899, and the amount necsssary to cover the cost of preaium
on tever surety bond may be re;uired by law, If the

. gurrent fees of such office colleoted in any year be more
than the amount needed to pay the amounts above speciried
. the same shall be deemed oxcess feas and the clerx is
nitted to retaln one~third of such excess fees until such
one-third, together with the amounts specified in Article
5688, amounts to i3,000,00., In other words, the county
olsrk is entitled to retain ell the compensation allowsd by
Artiols 3883, together with the one-third excess fees al-
lowed by Article 3881, until such one~third, together with
. the amount specified im Article 3883, amounts to §3,000,00
5 - pep snnume If the compensation allowsd under Articlas 3883
; end the exoess fees aliowed under Article 3881 éo not reach
the maximum of ¥3,000.,00 per annum, the Commlissioners’ Court
is authorized to pay the c¢lerk an ex~officlo cocapensation,
provided suoh coxpensation, tozether with the feas retainesd
by him under Articles 3883 and 389), does not amount %o
more than {3,000,00, Thsre oan be no excess fees until the
smount of {$2,400.,00 18 reached end the dsductions which are
aliowed by law are made, To illustrate, the sounty eclerk
casnot tsake %1,400.00 as fees under Art{nla 3883 and them
@dd the $1,000,00 ex~officio compensation to make a total
of $2,400.00 and then say all fess coming into the office
88 are authorized by law are excess Tees, and that fiw-is
entitled t0 one-third of thes same, In short, before the
cler- is entitled to any sxcess fees under Article 3801, he
must first receive as fees the amount of £2,400,00 not In=
cluding any part of the ex~offielo compensation after making
the legal deductions as allowed by law and after this amount
hns been raached than the clerk ia entitled to one-third
- 0f such exoess fsas as provided by Artiele 3591 end as
abeve stated if thiz does not reach the total maximum of
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§5,000,00 psr annum, the Commissioners' Court may in iis dls-
oration lerally allow an ex offieclo ecxponsetlion provided such
compensation, togeth:r with the fees retalined under the edbove
mentioned articley dosa not exceed {3,000.C0 psr annum.

. Trusting that the foregoling fully aaswers your ine
quiry, weo are '

Yours very truly
ATTORBEY GENYRAL CF TEXAS

. k‘-\ ¢ -
5 2' M ”M
FIRST ASSISTANT By

ATTORNEY GENERAL Ardell wWillisms
Assistant
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