OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorabdle Dan X, Jaokson
Distriot Attorney

- Barris Couasy

Houston, Texns

Dear 3ir Opinion No, C=350B
Ret Is @ unit of the Texas Defense
Cuard rejuired to obtain a bHoer
1icense in oconnestion with the
sals of beer lol.l{ t6; and for
the scle use of, the mambers of
suoh unit?

%e have for aitention and answer your letter of
Au ust 19, 1641, whareln you subxit for the oplalon of this -

dopert-ent the followiang question end faotusl stete:ant, which;;

e juotes :

wur, 7. S, Balley, Yr., who is suprly ser-
geant for one of the legally organized State
Defense Ouard units, belng Cervpeny b, Seeond
nattalion, Texas Defense OGuaprd, Las ssked, at
the lﬂfi.ltlon of th~ commanding officer of
such unit, to wit, Cuptain 54 Xonken, that I
subnit to you the following questiony

“iDoss such unit of the Defense Guard
n~6d a baer license in conneoction with the
hendlins of beer for the scle use of the ner~
bers of such unit??

*(I understend thut this means the hsnde
1inz of beor on soclal ocessicns only, after
drill periods, eto. In oonneetion with this
suestion I understand furthep thzt the beer
will be handled solely by meaders of the uait
end will nevser be handled off of the prexises
ocousied by the unit ~t the tine of suoh
hardlingt £nd that, of course, there will be
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8o individual profit of any kisd 1o ¢onneo-
tion with She bandliag of sush deer, and all
arounts over and .ebove the actual e0st of
the soumodity will go iato a fund for the
benefit of the entire uais,)"

¥e al30 have & letter frow Mr, J, 3, Balley, Jr,
of Houston, dated August 19, 1941, on the sanme question, in
wiich he states that the sale of beer would be made through
Lthe Post Exchange in the ariory in Houston, Texss,

The Texas Liquor Centrol Aet (Penal Cods, Article
887, Seotion 3) providess

*It shall be unlawful for any person to
nagufacture or aw for the purpose of sale,
or to iapert into this Btate, or to diatri-
btute, or sell any dser, or t0 pOsSsess any
besy for the purpose o* sale within this
State without Maving first eobtsined apnpro-

riste liconce aa hereln provided, whioh

josnss sball at all times bde displayed in
acme congplouous place within the licensed
»lace of business,” '

There being no stetutory exeeptions to this provie
sion of the Texxs liquor Ceamtrol Act, a unit of the Texts le-
fente Guard or s meaber oy neszmbers of such unit, sellins heer
Lo =eabors of the unit for sonsusption or the pre=ises, will
be re;:ired to odtain a deer license in connection with suoh
sales, rezardless of the aon-profit charaeter of the trans-
sction} unless suoh Texms Defenso Cuard unit is imnmune,
under the Constitution of the United States, frem State
rog:lation by virtue of deing & depsrtnent, v.-en6y or ine
strumentality of the Federsl Governmant, orected to dischurgze
the eonstitutinnal functions ¢f governmgnt] Or unless there
is an abdsence of constitutiona) and legisletive Juri-dictien
oz the art of the State over the territory within whieh the
snle 0f deer ocours,

Section 61, Neticnsl Defense Act of June 3, 1916,
as amsnded and approved dy the Fresifeant, Ootoder 21, 1940,
provides in parts,

*Ivovided. rurther, that under such rogu-
lations as the Secretsry of dar may preseridbe

47



Seceradls Dan W, Jaeksoa, Page 3

for lin::xlinc and training, the organization
:I,lll asenanes within any Otete of sueh
14tary forees other thaa Fetiomal Guard as
MAy de provided by the laws of such State i
horedy authorized while any pard of the kae
tional Ouard of the Stats scaeerned s i
active Yedarsl servicej providet further,
that sush fereces shall not de ezlled, orcered
or in aay manner drefted, as suoh, into the
military eorvices of the United Btates] , + "

The Toxas Defense Ouard sxis's at the &iscretion
of the Coverpor of Texzs undsr the auth rirvstion conferred
upes him hI the Texns Defenne Guzrd Act of 1941 (Article 82%51s)
whieh provides ia part as follows;

- "Seestisn 1, Nhsnever any part of the
Rational Cuard of shis Btete &3 4n sotive
Yedersl service, the Govern:r is heredy au=
shorized to organize end mmintels within this
State during suoh period, uander swh rcfula-
tions us the Becretary of %ar ef the United
States say prosoride for discipliose in trein-
inz, suoh military forces as the Joverncr may
doem necessary to defend this States o+ .
Sueh foreses shall bde sdditional to and distinet
trom the Metionsl Gucrd and shall be kiown as
the Texas Defense Gucrd,

e o ¢ o

"ses, 7. Nothing in t:is Adet shall Ve
construed as suthorizing such fosves, or any
part thereof, to be cslled, ordered, or in
any mannay drafted, as such, into the military
sarvioe of the Ubi!od States, dut no person
shall by recson of his sciistnent or eomais-
sion ${a sny suek foroes bs exmmpted fron mili.
tary serviee under any law of the United :tates,®

T™he Texans Defenss Oucrd belisng organizred ani existe
$ag under the statutes abdove quoted, it csnnot de eclassed as
e departzeat, azeney or fastrumentslity of the Federal Covern-
nent, ersated to diseharcge the sonsitutional funetions of
.overanent,
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Althe Mr, Bailey's letter dees sot a0 state, 18
40 essamed that arsery ia Noustos, 1ia whied dYeor is t

%0 seld teo the menders of sueh Defense Ouwsrd, is not Federel
tezriteory sutaide the constitutional end 1..1-mltlvo Surin-
diotion of the Btate, sinse Seftien ¢ of the Defense Guard
Ast of 104) ‘:1%-‘ a‘cvo). authorises the use by the Pefense
ouard of arsories, other state prenises and property,
aod eppories provided dy esunty demmissicners?! eocurts, eity
suthorities, communities and elvie eud patriotie orgmniss~
tioma, bvut does 2ot authorizs the use of Yederul ;rusorty.
Aot eves 1f this armory were Federsl territory, the State would
still retain eonstitutional and legisletive jurisdietiona

over suok territory, in the adsesss of a session of juris~
distion by the State to the Fedaral governnsnt, 4in accordamse
with the provisions of Article 5247, Revised clvid Statutes,
1988, (See Standard 0il Cocpany of Celiforzis v, Omliforafa,
291 U, 8, 248, 78 L, D4, 795,)

It 19 therefore ocur opinion that & ualy eof the
Texss Defense Ouard selling deer in Texus for ths sels use
of the members of such unit, is required to o' tain & State
beer 1isease autborizing such sale,

Yours very truly

%‘fp M ATTORNEY OENIRAL OF TFIAS
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