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' 'producod i another

. -This 4s in reply to I< gent request for en
opinton ¢onseraing Articie II of \Hous§ Bill &, Forty-seventh
.Iogilhtm. 1941 (oo ‘- as Artigle \J0ATL of .Vernon's
' sx23), commonly known
Youy roquut reads

.".r\'_g'!;'.‘:,’::-‘; LRI L]

MR L b A
L oy T -

ph a3 to the appli—
ndér House Bill No, 8,
Fopty-seventh Legisla~

FOMPAR engaged solely in

A and sale of natural gas in

io gas wells. It produces no
¥otly or lndirectly. It purchases
rodtoers in Texas and from producers
ytdtes. It sells this gas wholesale
to industrial plants and other corporstions who
retail the gas to commeroial and residential
consumers in Texas,

*Is this oompany required to collect and
report & tax on thsat gas vhich it buys either
in Texas or in I-on:.sim?
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"If the foregoing Question is answered in

the negative, then is such company required to
pay. the tax provided in Seetion 8 of Artiele

"y Il of the Omnibus Tax Law?

*2. A company is a produoor in the State
of Loulisziana but transports the gas from louis-
, lmto!mnaMnm-suoorthomm
. Texas. It may or may not own gas vells in
Texas. It may purchase gas from producers in
T;x;a, but 1ts sales are made within the stato L
o oxas .

"Is this sompany required to report and
PRy tho tax on the gas prodnood in Louiaim!'

That gu-t of Article II of House Bill 8 ‘Forty-seventh
I-eguuturo, 1951 (codified as Article TO4TDL, V. A.C, 8.), with
vhich We are concerned in this opinion, reads as followai

"Sec. 1. (1) There is hereby levied an
ocoupation tax on.the business or ocsupation
of produeing gas vithin this 3tate, oompnted
as follows:

"A tax shall be peid by each r‘oduoer on
the amount of gas produced within this Btate,
and on the amount of gas produced in another

- State and imported into this State upon the

e X
bead gas’ produoed and. saved within this State,
and of all gas sold if produced in a.notheg State

t’g

and imported into this State, at the market
valu 00f, ‘as 'lfhon produced, or & and
wh'ﬁ % é ‘
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- sour natural gas shall never be less than eleven

one huadred riftieths (11/150) of ocne {1) cent

per one thousand (1,000) ocubic feet on sweet and

sour natural geas so0ld or produced and saved in

this State, and not thereafter lavfully inject-

ed into the earth in the State of Texas, for

thn folloving purposess (a} storage thereof; - .
 peoyoling; (o) repressuring; (4) lifiing |
and not thereafter; (e) lawfully vented or

tl;nd in connection with the produotlon cf

olil.

"The market nlm of gas produced in this
. 8take. shall be. the value thersof plus any bonus,
: ox- premius; or anything of valus peid therefor, _
- eng sum of monsy that such gas will reason- -
- ably bring if produced and sold in sccordance
uth the laws; rules and regulations of this
 8tate; provided. that notwithstanding any other
- provision herein to the contrary, where gas is
processed for its liguid hydrocarbon sontent
and the residue gas is returned by reocycling
methods to the same gas-producing formation
© underlying. the land from which the gas is pro-
- duced,; the taxable value of such gas shall be
throe firfths (3/5) of the gross value of all
products mrutod, separated and saved from
such. gu.

‘ "In case ges is acld ror cash t.ha tax shall
be computed on ths producers'! gross receipts of
such sale; and in case the whole or & part of
the consideration for the sale of gas is any.

. portion of the products extracted from such gas,
the tax shall be computed on the gross value
of the products regeived plus all other things
of value regeived by the producer, except in

. oase of gas proaessed by recyoling operations,

"in dct.om:l.nmg t.ha merket valus of gas

for the pu e of computing the tax due, there
. he e uded the value of residue gis law-
¥y injec "into the esrth 1n the State of

!‘ma for the following purposes: (a) storage
thereof; (b) repressuring; (c¢) lifting oil; and
also (d’ gas lawfully vented or flared in son-
nection with the produstion of oil; asave and
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- exgept however, 1f any gas so injected into the
sarth is sold for suoh purposes, then the market
valus Of the gas so0 s0ld shall not be excluded

- in computing the tex., All 1liguid hydrocarbons
that are recovered from gas by means of & se
rator or by other nonmechanical methods shalg
be taxed at the same rate ap on n loevied bp‘
muu I of this Aot.

*(2) <he tax hereby lo,v.‘..od shall be a
1liability of the producer of gas and itshall
-be the duty of ‘eash such producer to keep accu-
rate resorda in Texas of all gas produced, mak-

ing monthly reports undery oath u herelinafter
provid.od )

"(}) The punhmr er gas thaJ.:I. pay tha
tax on all gas purchased and dedust the tax so
paid from the payment due the producer or other
interest holders, making suoch payments so de-
duocted to the Comptroller of Publioc Acoounts by
legal tender or cashler's check payable to the
State Tressurer; such moneys so sted from’
payusnts due produgers for the payment of this
tax shall be held by the purchaser in trust for
the use and benefit of the State of Yexas and
shall not be sommingled with .;.:ilothor funds
held by said purchaser, apd be remitted
to the State Treaswrer in accordance vit.h the

terms and provisions of this Artiele.” (Under-
scoring ours) .

"Sec. 2. (1) Por the purpose of this Act
‘producer' ahall mean auy peérscn owning, coa-
trolling, managing, or leasing any ges vell

oF any perscn ¥ho produces in any manner
any gas by taking it from the earth or waters
in this 8tate, and shall inoclude any person
ovning any royalty or other 1interest in any gas
or its value whether produced by him, or by some
other persaon on his behalf, either by lease,
gontract, or otherwise.

*{2) ‘'FPirst ;purclmu:-ori shall meen any per-
son purchasing gas from the producer.
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"{53) tsubsequent purchaser' shall mean
any person who purchases gas for any purpose
vhatsoeves,  vhen said gas 1is purohued from any
person othsr than the producer.”

"8e0. 28, (1) The tax herein impomsed on
the producing of gas shall be the primary lia-
bility of the produscer as hereinbefore defined,
and every person purchasing gas from producer
thereof .and taking delivery thereof at or near
the premises where produced shall collect said
tax imposed by this Article from the producer.
Every purchaser including the first purchager
and the subsequent purchaser, required to col-
‘deet any tax under this Article, shall make such
collegtion by deducting and withholding the
anount of suoh taxzx from any payments made by
‘such purshaser to the produeor, and remit same
ar herein provid.d. . o @ ) :

. 'Ses.-, 8. gShould the mgi;sion herein with
reference to the basim to be used in galculat

tax on g orted into (] ate be -
h Y 0! ' re&son. to or ory or
‘une tutl or for TPOASOD then
there is hereby levied on a8 orted into

this 3tate a tax of five {5) per cent of the
mavket value of sald gas bas : :
820 of sald gas vithin this State.® ndey-
tcor:lns ours) b :

This ltatuto 10710: “an oocoupation tax on the busi-
£ . ness of produoing gas." It is & speoies of exoise tax known

. 88 an ocoupation tax. A statement in regard to the clamsifioa-
§: tlon of taxes is found in 26 Ruling Case Lav 3%, as follovs:

*Paxes fall naturally into three classes,
nanely, capitation or poll tml. taxes on pro-
perty, and excises.”

§  An Q:plmtion of excise taxes is made in the same disoussion
. 4n 26 Ruling Dase Law 34, as follows:

", « » 6xcise includes every form of charge
- imposed by publie authority for the purpose of
raising revenue upon the performance of an aot,
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the enjoyment of a privilege, or the engaging
- in an cooupation. The ob tion to pay an
excise 1s based upon the veiuntary sotion of
the person taxed in performing the aoct, en-~
. Joying the privilege, or engaging in the oocu-
S - pation vhich is the subjeot of the excise anad
I ~ the element of absolute and unavoidable de-
e " mand is lac » An excise is ususally enforo-

ad hw mn\*a'l'h*lk noe tha nanformanae of tha aat

- "d" A I W W e paweAA W

wvhich ls the gubjeot of the tax until the tax
is pa..d. 4 :

-~ The enzasing in an oocupat:l.on, to-v.‘!.t, the producing

. of gas by taking it from the sarth, is taxed under the terms

. of this statute. It is & settled rule of lawv that it iz a

. yiolation of the Fourteenth Amendment to the Constitution of

- the United States for a 3tate to tax an act or oscsupation pore--

-~ ‘formed outside of the boundaries of the State. Louisville &
Jeffersen Perry Co. v. Kentuoky, 188 U.8, 385; Provident Sav-

ings life Assurance Socciety v. Kentuoky, 231 U.8. 103. A dis-

, cun.tg of this rule of lav is round in 2 Rul:l.ng Cane lav 295,

as follows:s

"fhe power to levy an- exeise upon the per-
formange of an &ct or the engsging in an ocouw- -
pation does not depend upon the domioil of the
persons subject to the exeise, nor upon the
physical loocation of the property used in ocon-
nection with the act or occupation taxed, but

- depends upon the place in which the ast is per-
formed or occupation engsged in., Thus a state
may constitutionally tax the performance of a
certain act within its limits, and may en:oroe
paymént of the tax even when the aot is perform-
ed by nonresidents of the state with respect
to property vhich has never been vithin its
boundaries, provided the act which is subject
to the tax 1s performed within the state, and
sonversely an exocise gannot gonstitutionally
be imposed upon. the performange of an act out-
side the limits of the 3overnnontu unit by .
wbich the excisme is levied. . . ."

Vo delieve it 1s apparent that no tu: ean be collected under
the terms of the :tatuto levying "an oeoupation tex on the busi-
hess of producing gas" by virtue of gas produced in louisiana
or anyvhere else outside of the 3tsate of !oxas.




e | 506
l-i!enﬁora.blo George H. Sh-pwd, page T.

‘ \ !hoxouuhtmmtmmnmronrmmo:
m ‘and eonstitutionsl limitation stated above; and tharefore
rnn-ntnd -naa!nl wanpds An thil ‘atatunte thli!.l-! intandad. to
:I.npou 8 ux  pased on gu pa-oau«d in anothar atate a.na :Llpm-
ed into the BState of Texds. Those vords are the cnes under-
s¢ored in the above qnotod ustutt, ‘and moh ye ropoertr hom

. u tanwu _

.BQOO 1 (1) é ¢+ o

g "2 tax shall be paid by each produoor PR
S Rt the. amount of gss produced in another State
- and Lmported into this State upon the first sale .
' thereof in intrastate oommeras, equivalent to
-~ five and two tenths (S8J)per cent of the mar- -
. kot 'value &+ . + of - gme. sold if prodnoed in ,
- "another Btate and Lmrua into this 3tate, 8¢ - = -~
'.,thlmmvumthonef.,,HM’vhenm-
. W“d& :

S *ohe market value of gas prodnced in mth- :
or State and imported into this Btate shall bs
the average value at the mouth of the well of
like gas s0ld within this 3tate as revealed dy
reports made to the C tnnor inmedistely pre-
oceding the quarter in och such gas vas im-

: povtod and aold

- ? .i & & &

. "Beo. 8., B8hould the provision herein with
reforenas to the basis to be used in ¢aloula-
ting the tax on gas imported intc this State
be declared for any reason invalid, then there
is hereby levied on n.'l.i n;ortod into this
State a tu of five (5) per ocent of the market
value of said gas based upon the nnt sale of
' sald gas with m- State.

- in rogud to gas produud in anot.hor State, Section
1 bages the tex "upon the f£irst sale thereof in intrastate
ocnmerce;” and, the onl'.r person sald Beation imposes ths tax
upon is the "producer.” A Yproducer” is defined in Section 2

as * porson ownlng, - cantrolling, menaging, or leasing sny

. §8s.weldl/jand/or any pormn who produces in Say manner suy ges
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by taking it from the esrth or waters in this State. . . .”
Thus, ve see an inconsimptenay in the statute h; virtue of the
faot that Section 1 imposes upon the “producer” those tazes
hased on gas produced in snother state, while Seotion 2 limits
a "produger® to a party who produces gas in this State. If

_-8ection 1 is construed to impeee the tax on the "producer,”
and the *producer® is deemed the Party who takes. the gas from
the earth or the party vho owns or contrals the gaa well re-
‘gardless of the definifion, we do not see hov the tax based on

- said imported ges can be enforced, because the producer might
not be within the jurisdlietion of this Btate. The gas might
have paased through the hands of several successive owners by
the time it resches Texas and a first sale ocours in Texas,

- For the reasons given in the fore part of this opinion to the
effeot that a state eannot impose a tax on asts beyond its

- boundaries, we do not see hov the words of Beotion 1, insofar
as 1t oconoerns gas produced in another state, ¢an be given ef-"
feot, those vords being that the tax "shall be patid by the
producer.” The words of Section 1 do.not jusgify imposing
on snyone.other than the "produser” thes tax based on gas pro-
duced outside of the 8tate. We do.not esee hov Bection 1 will

support the levy of a tax based on gas produced beyond the
" boundaries of the 3tate of Texas.

‘The only other part of the statute that deals with
. ges produced outside of Texas is Section 8, gquoted above.
- Does 1t levy a tax that ocan be enforced?! We think it does
not. BSaid Beotion 8 provides that in the event “the basis
to be used in caloulating a tax on gas imported lnto this
State be declared for any reason to be . . .invalid” then there
shall be "levied on all gas imported into this 8tate a tax of
five (8] per cent of the market valus of sald gas upon the
first sale of said gas within thia State.® That is all of the
proviaion,, - it does not say anything else. Who {what person)
is this tax levied against? Who is supposed to pay it, the
+geller or the buyer? The statute does not say.
said Seotion 8 is fatally defective, and therefore wholly in-
operative, because of said fallure on the part of the legisla-
ture to presoribe who shall pay said tax.

Our answer to your first question is that the com-
pany you ask about is not required dy virtues of sald Article
70A7, V.A.C.8,, to collect a tax on, or by virtue of, the gas
it buys that was produced 1n louisiana or in any other state
outside of Texas; and likewise sald company ls not required
by virtue of said statute to pay such a tax if the gas was pro-
duced outside of Texas. However, sald company 1s required to
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collect such & tax if the gas was produced in Texas, by deduct-
- 1ing the amount of the tax from the purchase price and paying
- said tax to the Comptroller in the manner prescribed by stat-
" ute, if the same has not already been paid.

Our snaver to your second queatlon ia that the com-
pany you ask about is not required by virtue of sald statute to
report and pay & tax on, or by virtue of gas produced in Louis-
iana or in any other atate Gutaslde of Texas.,

- Yours very truly
y Al e ATTORKEY GENERAL QOF TRXAS

; E %/
FIRST ASSISTANT By %"/ @

ATTORNEY GENERAL _. . Cecil C. Rotsch
: gy Asasistant -
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