THE ATTORNEY GENERAY.
OF TEXAS

ATUSTIN 11, TEXAS

ATTORNEY GENERAL.

Hon, Os Pe Lockhart, Chairmen
Board of Imsuranoce Gominionerl
- Austin, Toxas

Dear 8irs o 091110: No, 0=3810
: ' . Ret State or axy other iumterested
party oould sugges® %o ecourh
that & receiver be removed,

Your requests for am opinion of thia dopo.rtnmt i- a8 follms

*on Maroch 30, 1938, tho State of Texas, 'aoting y nnd thraugh ivs duly ele o=
ted, qualified amd moting Attormey Gemeral, William MoCraw, at% the special _
instance and request of the Board of Imsurance Commissiomers! filed cause lo.
59,771 in the 126th Districk Court of Travis County. The petitiom alleged that
tho defexdan® Republic Underwritersz, an inter-insuramce exchange, was insolv-
ent, and requested the appoilrbmt of & receiver, '

"On the same day, am order was entored appeinting curtic B. Hill as exparte
Receiver and Johm Atkinsom as Attormey for the Reoceiver,

"On December 17, 1938, & final Judgment was emtered, directing the Receiver
and Attorney theresofore appo.’mtod 40 liquidate she affairs of the firm,

"On Merch 24, 1941, the Reoeiver filed his aupplmml roport ox the affairs
of the Roooivorthip showing that virtually all assets had beem yeduced to
eash, and tha®s there was them om hamd for distridution the sum 6f $23,425.65.
Tt further showed thas umpeid priori¥y claime smoumted to about $6 000.00,
and that n.llmd general claims amounded %o $176,150.80, .

"On Maroh 25, 1941, an order was emtered umder the Receiver's a.ppl:lorkiol
filed the same day granting him autshority to bring an assesmment auit sgainst
the subscribers of the defumct firm im ordér +o raise sufficiemt funds to pay
the approved slaims, with expemses which were to imclude attormey's fees of
26% and accountant's fees of 16% of ¥he gross recoverye. BSuch a sult waz
filed by the Receiver om July 30, 1941, bo:lng No. 66,569 om the Dookets of the
98th Dis¥rich Ceuri of Travis Coun'ky. : _

"Artiolo 50686, Vernon's R.C.8., emacted by the 46th Legislature in 1939 pro-
vides & new procedure for liquidatioms of the soré here concermeds It iz the
belief of the writer that the filimg of the adove mentioned ocmuse No. 65,369
oomstitutes im fact & re-opening of & virtually closed receivership. He is
further of the opinion that such additional administratiom of the affairs of
this receivership as may be xeoessary cam be more soocmomically conduoked, emd
with grester bemefit to all oonoornod, if they are hnndlod under the authorivy
of krtiole §068o.
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"Your opinion is, therefore, respectfully requested as followss

"1, Is there legal suthority for the intervemtior of the ftate i this matter,
requesting that further sdministration of the a ffalrs of the receivership of the
Republio Underwriters be oomduoted under the provisions of Article 5068c¢3

"2¢ If so, what are the duties and powers of the Board of Imsurance Commissione
org in imstitutimg such aoctiomn?"

We held in our Opinion Noe. O=36905 that Article 5068¢c of the Reviged Civil
Statutes of Texas, whioch spmrently requires the court to appoint the atatutory
ligquidator of the Board of Insuranoce Commissioners &8 receiver for insolvent ine
surance compknies, could not in any evemt be retrospective so as to require the
court to remove receivers appointed priocr to the effective date of such statute
and appoint the statutory liquidetor as recelver to complete the litigation. We
further held that duch statute was merely directory, and t hat to construethe same
s mandatory upom the court to appoint the statutory liquidaker as receiver would
render the same unconstitutiomeals We see no ccoasiom to change or modify such
oplmione.

With this explemation of our prior opinion, we pass to & consideration of
your first questiones The State of Texas iz now plaintiff in the case under conm=
sideration, the same being styled: "The State of Texas v. Republic Thderwriters,
Cause No, 591771, in the 126th Distriot Court," snd hemoe no intervention, as that
term is knmown in law, is necessarye. The State af Teresg, a8 well &8s any other in-
torested party, could, by proper motior, suggest to the ocourt that the present
reosiver be removed amnd the statutory liquidator substituted therefor. Such mo-
tion, of course, must be supported by some compstent evidenoce as to the necessity
and the desirability of the ochangee The judge of the court, having the power and
suthority to select and appoint receivers, would, if the evidemoe Justified and
required such aotion, remove the present receiver. If suchwere done, the court
could them appoint the statutory liquidator or amy other person he desires, Clear=-
1y, under our above memtioned opimion, he would not be required to appoint your
ligquidatore

You sulmit no facts with your imquiry which would justify this department in
filing & motion to have the present receiver removed and the statutory liguidator
appointede If you &re ixn possession of facts which, in your opimion, should be made
known to the court, we ask that you kindly advise in order thet we might determine
the advisability of filimg such motion.

LAGOrozw Yourz very truly
AFPPROVED SEP 19, 1941 ATTORNEY GENERAL OF T EXAS
/s/ Grover 8ellers

FIRST ASSISTANT By /8/ Lloyd Armatromg

ATTORNEY GENERAL . Aszistant

Approveds: Opinion Committee
By BJW.Bs Chairman .



